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THOUGHTS ON READING A LAWYER’S LETTER 


“I notice that The Corporation Trust Company is celebrating its fiftieth 
year in business,” writes Counselor-at-Law Lindley Vinton of New York. 


... Right, Mr. Vinton. Been going along serving lawyers since 1892. His letter 


continues: 


“This calls to mind the fact that this is also the fiftieth year since I have 
been doing business with The Corporation Trust Company.” 


\h, that’s a point to give us pause: To have lived for fifty years may not be 
so much, but to have retained through all those fifty years the patronage of 
lawyers like Mr. Vinton, that is something we can boast of! His letter goes on: 


“While the life of the Corporation is perpetual, my life, now eighty-seven, 
cannot last much longer but I sincerely hope that so long as I am able 
to attend to business as a lawyer it shall be with the cooperation of your 


corporation,” 


... That is not only something for us to be proud of, but something for lawyers 
who have never used C T services to ponder over. Thank you, Mr. Vinton—our 
one hope is that as long as our organization endures, we shall have the pleasure 


of serving more lawyers like you. 


THE CORPORATION TRUST COMPANY « C T CORPORATION SYSTEM - AND ASSOCIATED COMPANIES 
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Our Cover—For its cover for this issue, 
the JouRNAL goes to the historic St. 
Paul’s Church and the one-time 
Village Green, at Eastchester, now a 
part of Mt. Vernon, New York, where 
on May third the restored edifice was 
appropriately rededicated as The 
Shrine of the American Bill of Rights, 
with especial emphasis on freedom 
of the press and the privilege and 
duty of lawyers to defend it. 

The history of this church and of 
the events which immortalized it are 
told on page 438. 


Tax Status of Public Housing—In this 
article, Horace Russell cites the pro- 
visions of all of the state constitu- 
tions providing for the taxation of 
property and for the exemption of 
property from taxation. All of the 
leading public housing cases are dis- 
cussed and cited. All of these cases 
have held public housing to be ex- 
empt, either on the ground of a 
charitable use or a public use. The 
question is raised whether when such 
cases are tried, based upon the facts 
of the current use of public housing, 
the courts can hold that 
tenants of public housing, as con- 


present 


ducted, provide a basis for a chari- 
table or public use. 

Ross Essay—Frank E. Cooper of the 
Detroit Bar, winner of this year’s 
competition in the Ross Essay Con- 
test, offers a five-point program for 
changes in federal legislation and 
administration in the field of labor 
relations law: 

(1) “preserve for labor the ad- 
vantages it has gained under the ex- 
isting statutes. 

(2) “provide for members of labor 
organizations surer guaranties of 
their right to democratic participa- 
tion in union affairs . . . 

(3) “safeguard and foster the sys- 
tem of private enterprise. 

(4) “achieve a more economic 
utilization of the nation’s resources 
of man-power, raw materials, capital 
wealth, and other productive facili- 
ee 


(5) “maintain public confidence 


IV 


IN THIS ISSUE 


labor 


in the administration of all 
relations laws through insistence on 
impartiality of public officials and 
fairness of administrative procedure.” 


Lawyers in the War Effort—The Sec- 
retary of the Treasury, H. M. Morgen- 
thau, Jr., gives the members of the 
Bar a suggestion for concrete aid in 
the war effort. We hope that every 
reader will turn to page 434 and read 
the Secretary’s letter to President 
Armstrong and Mr. Armstrong’s re- 
ply on behalf of the American Bar 
Association. 


National War Labor Board — This 
new expedient to hasten the produc- 
tion of war supplies by substituting 
accord for controversy deals with the 
methods which the lawyer can most 
effectively employ on that new forum. 
A second installment will appear in 
the next issue. 


Review of Supreme Court Decisions 
- Twenty-six decisions of the Su- 
preme Court, handed down before 
the JOURNAL went to press, deal with 
important and interesting topics. 


Antitrust Laws—In Georgia v. Evans 
the court decides that the State of 
Georgia is a “person” within the 
meaning of that term, as used in Sec- 
tion 7 of the Sherman Act. The 
Cooper case which held to the con- 
trary was distinguished. In the “Uni- 
vis” case and in the “Masonite” case, 
which involved the extent of the law- 
ful monopoly granted by a patent, 
the right to fix prices in re-sale was 
declared to be beyond the rights 
granted to inventors, and to be for- 
bidden by the antitrust acts. 


Criminal Law— In the Goldman and 
Shulman case, use by the prosecu- 
tion of a detectaphone placed against 
the wall of an adjoining office was 
held not to constitute a trespass or 
unlawful entry and therefore not for- 
bidden by Section 605 of the Federal 
Communications Act and a confes- 
sion of guilt, secured by confronting 
defendants with evidence obtained 
by intercepted telephone messages, 


was not inadmissible under that 
Section. 

State Law in the Federal Courts — The 
court declined to decide the “Chi- 
cago milk bottle case’”’ notwithstand- 
ing jurisdiction based on diverse 
citizenship, because so to do would 
have required the court to decide a 
question of Illinois law pending be- 
fore one of the courts of that state. 
Thus the influence of the Tompkins 
case continues to extend itself. 

Labor Law — The National Labor Re- 
several 


lations Act is involved in 


cases. Among others is the Nevada 
Consolidated Copper case, in which 
the court concluded that the decision 
of the Board was conclusive because 
the record showed evidence on which 
the decision of the board might have 


been based. 


Review of State Courts— The judicial 
system of Missouri divides the Su- 
preme Court of Missouri into divi- 
sions and provides that the decision 
of one division may be reviewed by 
the whole court. The Supreme Court 
declined to review a decision rend- 
ered by one division and not carried 
to and reviewed by the full court. 
It held that failure to take that last 
step excluded the case from review 
as “the decision of the highest court 
of a state in which a decision could 
be had.” 

Railroad Law — One of the long stand- 
ing controversies in the Stockyards 
case resulted in the approval of the 
practice in that market of treating 
delivery in the yards as a completion 
of the carriers’ transportation con- 
tract. 

Trade-Marks—The scope of the Trade- 
Mark Act was defined and the bur- 
den of proof was placed upon the 
infringer to show that he did not 
profit by the unlawful use of the 
owner's mark. 


Federal Rules of Civil Procedure — In 
Reeve v. Beardall, executor, Rule 
50(b) was interpreted as authoriz- 
ing separate final judgments to be 
entered on one of the several separate 
claims joined in the complaint. 
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SWITCHING TOWER 
"Phe wilds legal anthive put that 


THAT IS A QUESTION EVERY LAWYER HUNTING FOR THE 
ANSWER TO A LEGAL QUESTION HAS ASKED HIMSELF 


In legal classification subjects always interlock and very 
often overlap. A wide discretion as to where and how 
to discuss any given problem is afforded on many subjects. 


In this connection the indexers of AMERICAN JURIS. 
PRUDENCE have discovered a very effective way of 
speeding up law finding. Take, for example, these INDEX 
LINES from volume 40 AMERICAN JURISPRUDENCE, 
title PAYMENT. 


Advance rent paid for destroyed premises, recovery back of, see 
LANDLORD AND TENANT, Vol. 32. 


Arrest, sufficiency of duress permitting recovery of payment for, see 
DURESS AND UNDUE INFLUENCE, Vol. 17. 


Attorneys, authority of, to receive payment excluded, see ATTORNEYS 
AT LAW, Vel. 5. 


Here we have in the volume index to PAYMENT “switch- 
ing posts” which direct you to the volume and subject 
where the editorial board acting in your behalf has 
thought it best to treat specific questions. These INDEX 
LINES are to be distinguished from the many CROSS 
REFERENCES contained in the text proper. 


THE FORMULA: When in doubt go te the index of any subject where your 
question might be treated and watch for these “switching posts.”’ 


It is the care given small details such as these that has 
made AMERICAN JURISPRUDENCE so popular. With 
40 volumes delivered, why wait any longer to add Am. 
Jur. to your library? 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


Rochester, WN. Y. Ameri 


BANCROFT-WHITNEY CO. URISPRUDEN 
Gan Francisco, Calif. 
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INDISPENSABLE TOOLS! 
In the Municipal Legal Field 





A New and Complete Program of 
Effective Aid to Lawyers That You Need 
and That Will Do a Job for You and 
Your Office 











Created by the Section of Municipal Law 


American Bar Association 


MUNICIPAL LAW SURVEY 
A Monthly 


AMERICAN MUNICIPAL LAW REVIEW 
A Quarterly 





SUBSCRIBE NOW—DO NOT MISS AN ISSUE 





The SURVEY brings every month a 
comprehensive combination and re- 
view of case law and other up to the 
minute information presenting a 
complete picture of current legal 
developments in municipal law. A 
special section will be devoted to the 
material pertaining to the impact of 
war on local government. The 
REVIEW brings a quarterly journal 
of authoritative articles and dis- 
cussions of today’s problems and 
results of current municipal legal 
research. 











SEND YOUR CHECK TODAY 


[) American Municipal Law Review 


and the Municipal Law Survey, 
Ws +6. 26+ « wo + « «© « CRS 


[.] American Municipal Law Review, 
a ar od. te le a a ee 6.00 


American Bar Association 
1140 N. Dearborn Street 
Chicago, Illinois 
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Speaking of Valor 


A man may become a hero in the twinkling of an eye by staking his life 


on one magnificent venture. That takes courage, true enough. 


It takes a hardier form of courage for a widow, left with small children 
and no money to struggle to keep them with her and to provide for them 


the vital necessities of life. 


Many bereaved mothers have had to do just that because their late 


husbands had too little life insurance, or, perhaps, none at all. 


thea) rudential 


Insurance ¥ Company of America 


Home Office, Newark, N. J. 




























Agents in Every County Seat throughout 
the United States, with authority to issue immediately 
any type of bond required by the Courts, are one reason 
for the front rank position of the U.S. F. & G. as a writer 


of Court Bonds. Make use of this service. 


OW. Sok & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 


Home Office: Bartimore 
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“From Greenland’s Icy Mountains” 


and the far away tropical isles of the Pacific 


LAWYERS 


in the Army, Navy and Air Forces of our Country 


have expressed in letters their whole hearted appreciation of the oppor- 


tunity to keep abreast with the current opinions of their own State and 
those of the Supreme Court of the United States. 








The following letter 
explains the offer by West Publishing Co. 
extended thru various Bar Associations. 


In peace and war the Lawyer has always been found in the 
“front line" of service to his Country. 
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CURRENT EVENTS 


Ross Essay Contest 
Winner 


HE 1942 Essay Contest conducted 

by the American Bar Association 
for the $3,000 prize established pur- 
suant to the terms of the bequest con- 
tained in the will of United States 
Judge Erskine M. Ross, 
deceased, of California, has been 
awarded by the Board of Governors 
to Mr. Frank E. Cooper, of Detroit, 
Michigan. 


Circuit 


This year’s subject was “What 
Changes in Federal Legislation and 
Administration Are Desirable in the 
Field of Labor Relations Law.” Forty- 
three essays were submitted by con- 
testants from all parts of the United 
States. Membership in the American 
Bar Association is a condition of 
eligibility for this competition. 

The winner of this year’s contest 
will receive the Association’s certifi- 
cate and check, at the annual meeting, 
which will be held in his home town. 


Mr. Cooper was born in Detroit, 
Michigan, July 3, 1910. He was 
educated in the Detroit public schools 
and at the University of Michigan, 
receiving the degree of A.B. in 1931 
and J.D. in 1934. Mr. 
practices in Detroit and is an in- 


Cooper 


structor in Wayne University Law 
School there. He has written articles, 
chiefly in the labor law field, in 
Michigan Law Review, Law and 
Contemporary Problems, and the De- 
troit Law Review as well as several 
legal administration studies prepared 
for the Michigan Judicial Council. 
He is a member of the Detroit, the 
Michigan and American bar asso- 
ciations. 


The award of the prize to Mr. 
Cooper was made by the Board of 
Governors upon the unanimous rec- 
ommendation of a committee com- 
posed of Ex-Justice William L. Ran- 
som, former President of the Associa- 
tion; Mr. Carl McFarland, of Wash- 
ington, D. C., and Dean Albert J. 
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Harno, of the University of Illinois 
Law School. 

The winning essay is published in 
full in this issue. Because of the time- 
liness and public importance of the 
subject, it is expected that one or 
two more of the essays will be pub- 
lished in subsequent issues. 


"Rule of Honor” 
Resolution Adopted 


in California 


“RULE OF HONOR” resolu- 
A tion, designed to give the maxi- 
mum protection to lawyers in service 
in the resumption of their practice 
after the war, has been adopted by 
the State Bar of California. It is 
believed to be the first expression on 
the subject by an organized bar 
association in this country. 


Union International 
des Avocats 


HE American Bar Association in 

company with the organized bars 
of twenty-six other countries made 
up the organization of lawyers con- 
stituting the Union International 
des Avocats. 

The annual meeting for 1939 was 
to have been held in Warsaw on 
September 12th of that year but war, 
with all its frightfulness, had des- 
cended on Poland a short time 
before this. The President of the 
Union, one of the most prominent 
jurists in Warsaw, has disappeared 
and it is feared he was killed in the 
bombardment of that city at the 
time it was taken. 

The Union has established a tem- 
porary office at 15 William Street, 
New York, in the office of its vice 
president, Pendleton Beckley, until 
he can return to his office in the Place 


du Palais Bourbon, Paris, where the 
work of the Union is being carried 
on by part of its former staff. 

Mr. Beckley represented the Amer- 
ican Bar Association in the presenta- 
tion of the Memorial Window to the 
old Cathedral of Treguier in Britan- 
ny, France, on May 19th, Saint Ives 
Day, several years ago. 





1942 Awards 
of Merit to 
Bar Associations 


NDER authority of the House 
U of Delegates of the American 
Bar Association, a committee has 
been appointed to make the 1942 
Awards of Merit to the state and local 
bar associations performing the most 
constructive work in the current year. 
Separate awards are made for local 
associations in counties or cities of 
more than 100,000 population and 
for localities of less than 100,000 
population. 


The awards will be made at the 
annual meeting of the American 
Bar Association in Detroit, Michigan, 
August 24-27. State and local 
bar associations desiring application 
blanks should write Wm. B. Carssow, 
Secretary of the Section on Bar Or- 
ganization Activities, 930 Littlefield 
Building, Austin, Texas. Applica- 
tions must be filed on or before July 
15, 1942. 


President Armstrong 
at West Point 


RESIDENT Walter P. Armstrong 
addressed the graduating class of 
the United States Military Academy 
at West Point May 8 on the subject 
of “The Bill of Rights and the War.” 
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SIXTH REGIONAL CONFERENCE - NEW YORK CITY 


HE six regional meetings, spon- 

sored by the Section of Bar Or- 
ganization Activities, which this year 
have brought to key members of state 
and local associations the war-work 
program of the organized bar, con- 
cluded with an all-day meeting on 
May 16 of representatives of asso- 
ciations in the Eastern Seaboard 
States. The meeting was held at the 
Association of the Bar of the City of 
New York. The meeting followed 
the general pattern of its predecessors 
at which, under the leadership of 
President Walter P. Armstrong, the 
year’s major efforts of the American 
Bar Association have been presented. 

The meeting opened with a general 
outline by President Armstrong of 
what has been done and what can be 
done by the organized bar. Edmund 
Ruffin Beckwith, of New York City, 
Chairman of the Committee on War 
Work, discussed the details of the 
national George I. 
Haight, of Chicago, presented the 
lawyers’ wartime view of the Bill of 
Rights. Charles Evans Hughes, Jr., 
Chairman of the War Work Com- 
mittee of the New York City Bar, 
reported on the work of that com- 


program and 


mittee and presented its plans to 
carry out its Declaration of Purposes. 
At a luncheon session, Judge John J. 
Parker of the Federal Circuit Court 
of Appeals, described the efforts of 
the Special Committee on Improving 
the Administration of Justice of 
which he is chairman. L. 
Ford, Chairman of Bar Organization 
Activities Section and Sylvester C. 


Stanley 


Smith, Jr., of the Board of Governors, 
presided. 


An innovation of the afternoon 
session in which eight sections partic- 
ipated was the Tax Clinic held 
under auspices of the Section on 
Taxation. These meetings of the 
sections largely concerned themselves 
with the effects of the war and war- 
time legislation in relation to their 
special fields of law and discussed 
plans for solving the many problems 


380 


the war has brought to their particu- 
lar branches of the law. 

The meeting, like that at Mil- 
waukee, was outstanding in that 
nearly 400 lawyers registered during 
the day. Members of the New York 
Bar were hosts to President Arm- 
strong and the other Association of- 
ficers at a dinner which concluded 
the meeting. 

In his opening address, President 
Armstrong, in discussing what the 
bar can do to aid the nation’s war 
effort, declared: 

“The result of this struggle de- 
pends in great measure upon Amer- 
ican public opinion we can 
win if we are prepared to maintain 
to the end—no matter how far off 
that end may be—our will to win, 
despite the ever-mounting severity 
of the sacrifices demanded and the 
ever-increasing length of the casual- 
ty lists. 

“Dictators can regiment and drive 
their people, regardless of public 
opinion, until at last they revolt. 
The citizens of democracies must be 
led and kept convinced of the values 
for which they are fighting. If ever 
this conviction is lost, and this will 
to win weakens, defeat is almost cer- 
. . What is required is not a 

burst of anger but cool, 


tain. . 
sudden 
settled determination. 

“Only last month, General Mac- 
Arthur said: ‘One cannot wage war 
under present conditions without the 
support of public opinion. Men will 
not fight and die unless they know 
what they are fighting for and what 
they are dying for. .. . It is, therefore, 
of prime importance that the public 
be instructed so they can summon 
all their confidence, all their deter- 
mination and all their purpose in 
support of the war effort.’ 

“The Bar believes that a part of 
its task is to do this kind of work 
among the civilian population. 

“It believes that it is its duty to 
counteract subversive opinions as 
well as subversive activities. It be- 


lieves that this is the time to ap- 
preciate and not to criticize the 
efforts of our allies who are mingling 
their blood with ours. It believes 
that questions of strategy are for 
those in command and that their 
decisions must be supported. It be- 
lieves that it is a common character- 
istic of democracies to be unwilling 
to make in advance adequate prepa- 
rations for conflict and to be over- 
eager for immediate success when 
war comes. 

“It believes that if as result of this 
feeling, public opinion dictates de- 
cisions should be left to 
general staffs, disaster may result. 


which 


“It believes that this will be a 
long, costly, bitter, bloody struggle. 
It believes that only by Spartan self- 
discipline which subordinates the 
welfare of the individual and the 
class to the weal of the nation can 
the people render themselves im- 
mune to war weariness and to that 
hope deferred that maketh the heart 
sick. It hopes that not only by its 
words, but by its example, it can 
prove that it has this always in mind, 
It believes that our Federal Bill of 
Rights in essence contains the prin- 
ciples which we are struggling to 
maintain. It believes that beside that 
Bill of Rights is a correlative Bill of 
Duties stressing the responsibilities 
of citizenship and that upon it em- 
phasis must now be placed. 


“But it believes that it must be 
vigilant to see that fundamental 
rights are not flauhted without cause 
as a result of hysteria. Finally, it 
believes that it must remain on guard 
to see that such rights as are tem- 
porarily relinquished must—when 
victory comes, as in God’s good time 
it will—be restored so that in the 
end we shall not have lost the 
liberty for which we are fighting. 

“Events have demonstrated and 
from day to day continue to demon- 
strate that we can lose this war. We 


(Continued on page 446) 
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TAX STATUS OF PUBLIC HOUSING 


By HORACE RUSSELL* 


of the Chicago Bar 


HE recent and widespread development of public 

housing projects has made the question of the tax 

status of such projects one of importance to property 
owners as well as to those in the field of private housing 
finance and construction.* 


Present Statutory Authorization of Public Housing 
Program 

The United States Housing Act of 1937. The guiding 
force behind this development is the United States 
Housing Authority created by the terms of the United 
States Housing Act of 1937.2, This Act contemplates a 
program of housing, decentralized among the several 
states and their political subdivisions,’ with federal 
participation limited to financial assistance to the local 
project. These local projects, or public housing agencies, 
may receive from the Federal Authority financial assis- 
tance of two types: outright grants and loans. 

Federal Grants to Local Public Housing Agencies. 
Grants may be of two classes, annual contributions and 
capital grants. Under the former, and most important 
class, the Authority may pay to a public housing agency 
annually for a period not to exceed sixty years, and 
pursuant to a contract with the local agency, a sum not 
to exceed the going federal rate of interest* plus 1% 
of the development cost of a project, such sums to be 
limited in the aggregate to $28,000,000 per annum un- 
less further sums be appropriated by the Congress.® 
Where the local agency can demonstrate that the capital 
grant method is better suited to the purpose of achieving 
low rentals, the Authority may make such a grant to aid 
in the construction of a project, though the grant may 
not exceed twenty-five percent of the project’s develop- 
ment cost plus an additional fifteen percent to be ex- 
pended for the payment of labor costs. 

Grants are conditioned upon a contribution by the 
state or political subdivision of the state of an amount, 


either in cash, land, community facilities, or remission 
of or exemption from taxation, not less than twenty 
percent of the development or acquisition cost of the 
project. The total of these capital grants was limited 
originally to $30,000,000 unless further provision for 
such grants should be made by Congress. Funds for 
both the grants and the annual contributions are to 
be provided by appropriations by the Congress. 

Federal Loans to Local Public Housing Agencies. The 
Authority may also make loans to public housing agen- 
cies at the going federal rate of interest plus 4 of 1%, 
the loan not to exceed ninety percent of the project's 
development cost if annual contributions are also made. 
Funds for these loans, limited to $800,000,000, are to be 
provided by proceeds from the sale of the Authority's 
own federally guaranteed tax-exempt bonds. 

State Housing Legislation. In order to qualify for 
federal assistance, the various states have enacted hous- 
ing legislation of many different types,® but with a 
common feature: the creation of or the authorization to 
create local housing authorities, which undertake the 
individual projects in lieu of direct action by the state 
or local government.’ In addition to this, the state 
legislation may also include housing cooperation laws, 
or state housing board, tax exemption, police power, 
eminent domain or validating laws. 


The Fact Situation in Public Housing 

How Cost of Public Housing Projects Are Financed. 
Since the United States Housing Act was passed in 1937, 
local housing authorities have built and are now operat- 
ing several hundred million dollars worth of public 
housing projects. The United States Housing Authority 
has permitted the required statutory local contributions 
contemplated for such projects to be met by the provi- 
sion of streets, sewers and other public utilities, and by 
tax remissions. Some of these local authorities have 
secured their 10% of the cost of their projects by the 





*Formerly general counsel, Federal Home Loan Bank Board, 
Home Owners’ Loan Corporation and the Federal Savings and 
Loan Insurance Corporation. The author acknowledges the re- 
search assistance of Tom G. Vent in the preparation of this paper. 

1. Any overlapping of functions between a taxpaying and a 
tax-exempt project places a great obstacle in the way of successful 
competition by the former with the latter. Exemptions also impose 
a greater tax burden on property not so exempt. 

2. 50 Stat. 888, 42 U.S.C.A. 1401. 

3. Any direct housing program by the federal government was 
discouraged if not precluded by lower federal court decisions in 
U. S. v. Certain Lands of Louisville, 78 F. (2d) 684 (1935); 
U. S. v. Certain Lands in City of Detroit, 12 F. Supp. 345 (1935) ; 
and In the Matter of the Acquisition of all Privately Owned Land, 
etc., 63 Wash. Law Rep. 822 (1935) holding that the federal 
government had no power to condemn land for low-rent housing 
projects because taking of land for such purpose was not a taking 
for a public use. 

4. Defined in the Act as being the rate of interest specified in 
the then most recently issued bonds of the federal government 
having a maturity of ten years or more. 

5. Additional annual contributions were authorized by Congress 
on May 10, 1939, in the amount of five million dollars (53 Stat. 
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691) and on April 18, 1940, in the amount of ten million dollars. 

6. Some 40 states (not including Iowa, Maine, Minnesota, 
Nevada, Oklahoma, South Dakota, Utah and Wyoming) have 
statutes of one kind or another authorizing the undertaking of 
public housing projects. 

7. Representative laws are the Illinois Housing Authorities 
Act of 1934 and Housing Cooperation Law of 1937, Ill. Rev. Stat. 
chap. 6714, sec. 1-27, 28-35. Under the former, the governing body 
of any city, village or town of 25,000 or more inhabitants or any 
county may resolve that a housing authority is needed. This 
resolution, with reasons therefor, is forwarded to the State 
Housing Board which issues a certificate to the presiding officer 
of the city, village, town or county for the creation of the authority 
if it finds the existence of the requisite conditions. The presiding 
officer then appoints five commissioners who, with the approval of 
the Board, constitute the authority. The Housing Cooperation 
Law provides for close cooperation between the city, town, village 
er county and its housing authority, especially in the matter of 
finances. Other state statutes very often create an authority for 
every corporate body over a specified size and then provide that 
none of such authorities shall have any powers or perform any 
functions till its existence has been sanctioned by the voters of 
the municipality. 
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sale of bonds. All of the remainder of the money for 
these projects has been supplied by grants or loans from 
the United States Housing Authority. 

The United States Housing Authority takes as secur- 
ity for its loans, notes or bonds of the local Housing 
Authority, not secured by the real estate, but secured 
by a contract between the local Housing Authority and 
the United States Housing Authority under which the 
United States Housing Authority binds the United 
States to pay the annual contributions from appropri- 
ated moneys. Generally, these annual contributions are 
sufficient to pay the interest and principal of the loans. 
The loans are therefore secured by the obligation of the 
lender to pay annual sums sufficient to pay the interest 
upon the loan and the principal of the loan. Generally, 
therefore, these public housing projects are required to 
charge rents sufficient to cover operating costs only. 

Type of Tenants and Rents Paid. Rents upon units 
in these projects range from about $10.00 per month to 
about $25.00 per month. The units generally contain 
from three to five rooms and from about 400 to about 
800 square feet of floor space. They are generally rented 
to tenants of good credit having a reliable income rang- 
ing from about $600 to about $1200 per annum. 

Generally speaking, none of these projects have ad- 
mitted tenants having no income nor have they admitted 
tenants of poor credit, nor have they admitted tenants 
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having the lowest income in the country nor have they 
admitted tenants of an extremely uncertain income. The 
projects have been built and operated upon a basis to 
provide the facilities, services and accommodations of 
the modern apartment or apartment hotel. 


Tax Status of Public Housing 

Tax Exemption of Public Housing in Light of State 
Constitutions and Statutory Provisions. The projects 
begun under the above legislative authority have, thus 
far, universally been held to be exempt from taxation,* 
with one exception,® either because of statutory or con- 
stitutional provision. State constitutions usually pro- 
vide that all property within the state shall be assessed 
for taxation except that which is specifically exempted. 
Then follows, usually, a list of classes which are exempt, 
such as property used for educational, religious, chari- 
table or public purposes. Some constitutions merely 
place it within the power of the legislature to exempt 
one or more of such classes from taxation, in which case 
the statute supplies the lack of a specific constitutional 
exemption.'® Property of the local Housing Authority 
is generally considered exempt because held either for 
a public or charitable purpose. 

In Krause v. Peoria Housing Authority,’ a project in 
Peoria, Illinois was considered to be within the latter 
classification. It was there pointed out that a charity, in 
a legal sense, is not confined to mere almsgiving or to 





8. In re Opinion of Justices, 235 Ala. 485, 179 So. 535, (1938) ; 
Humphrey v. City of Phoenix, 55 Ariz. 374, 102 P. (2d) 82 (1940) ; 
Hogue v. Housing Authority of North Little Rock, 201 Ark. 263, 
144 S. W. (2d) 49 (1940); Housing Authority of Los Angeles 
County v. Dockweiler, 14 Cal. (2d) 437, 94 P. (2d) 794, (1939) ; 
State ex rel Grubstein v. Campbell, 146 Fla. 532, 1 So. (2d) 483 
(1941); State ex rel Harper McDavid, 145 Fla. 605, 200 So. 100 
(1941) ; State ex rel Burbridge v. St. John, 143 Fla. 544, 179 So. 
131 (1940), suppl. opin. 133 Fla. 876, 197 So. 549; Marion v. 
Housing Authority, 133 Fla. 590, 183 So. 145 (1938); Williamson 
v. Housing Authority of Augusta, 186 Ga. 673, 199 S. E. 43 (1938) ; 
Krause v. Peoria Housing Authority, 370 Ill. 356, 19 N. E. (2d) 
193 (1939); Edwards v. Housing Authority of City of Muncie, 
215 Ind. 330, 19 N. E. (2d) 741 (1930); Sphan v. Stewart, 268 Ky. 
97, 103 S. W. (2d) 651 (1937) ; State ex rel Porter Housing Author- 
ity, 190 La. 710, 182 So. 725 (1938) ; Matthaei v. Housing Authority 
of Baltimore, 177 Md. 506,9 A (2d) 835 (1939); Laret Investment 
Co. v. Dickmann, 345 Mo. 449, 134 S. W. (2d) 65 (1939); Ruther- 
ford v. City of Great Falls, 107 Mont. 512, 86 P. (2d) 656 (1939) ; 
Lennox v. Housing Authority of Omaha, 137 Nebr. 582, 290 N. W. 
151, 291 N. W. 100 (1940); Romano v. Housing Authority of 
Newark, 124 N. J. L. 452, 12 A. (2d) 384 (1940); New York ‘City 
Housing Authority v. Muller, 270 N. Y. 333, 1 N. E. (2d) 153, 105 
A. L. R. 905 (1936); Wells v. Housing Authority of Wilmington, 
213 N. C. 744, 197 S. E. 693 (1938) ; Dornan v. Philadelphia Housing 
Authority, 331 Pa. 209, 200 A. 834 (1938); McNulty v. Owens, 
188 S. C. 377, 199 S. E. 425 (1938) ; Knoxville Housing Authority 
v. Knoxville, 174 Tenn. 76, 123 S. W. (2d) 1085 (1939); Housing 
Authority of Dallas v. Higginbotham, 135 Tex. 158, 143 S. W. (2d) 
79 and 95, 130 A. L. R. 1053 (1940); Chapman v. Huntington, 
W. Va. Housing Authority, 121 W. Va. 319, 3 S. E. (2d) 502 (1939). 


9. In Ohio, the Bd. of Tax App. has held that a public housing 
project was subject to taxation. That case is now pending in the 
Supreme Court of Ohio. 


10. Alabama: Constitution, Secs. 91, 217. Arizona: Constitu- 
tion, Art. 9, Sec. 2. Arkansas: Constitution, Art. XVI, Sec. 5. 
California: Constitution, Art. XIII, Sec. 1. Connecticut: See 
Norwalk v. New Canaan, 85 Conn. 119, 124, 81 A. 1027 (1911); 
Baker v. West Hartford, 89 Conn. 394, 398, 94 A. 283, 284 (1915). 
Colorado: Constitution, Art. X, Secs. 3, 4, 5, 6. Delaware: Constitu- 
tion, Art. VIII, Sec. 1. Florida: Constitution, Art. IX, Sec. 1. Georgia: 
Constitution, Art. VII, Sec. II, Pars. 1, 2, 5. Idaho: Constitution, 
Art. VIII, Secs. 2, 4, 5. Illinois: Constitution, Art. IX, Secs. 1, 3. 
Indiana: Constitution, Art. 10, Sec. 1. Towa: See Sec. 6944 of Ia. 
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Code. Kansas: Constitution, Art. II, Sec. 1. Kentucky: Constitution, 
Sec. 170. Louisiana: Constitution, Art. 10, Sec. 4. Maryland: See 
Art. 81, Sec. 6-8 of Md. Code. Massachusetts: See Ch. 59, Sec. 5, 
G. L. of Mass. Michigan: See Smith v. Fitzgerald, 270 Mich. 659, 
259 N. W. 352 (1935). Minnesota: Constitution, Art. 9, Sec. 1. Mis- 
sissippi: Constitution, Sec. 112. Missouri: Constitution, Art. X Sec. 
3. Montana: Constitution, Art. XII, Sec. 1. Nebraska: Constitution, 
Art. VIII, Sec. 1. Nevada: Constitution, Art. X, Sec. 145. New Jersey: 
Constitution, Art. 4, Sec. 7, Par. 12. New Mexico: Constitution, 
Art. VIII, Sec. 1. New York: Constitution, Art. XVI, Sec. 1, Art. 
XVIII, Secs. 1, 2. North Carolina: Constitution, Art. V, Secs. 3, 5. 
North Dakota: Constitution, Art. 11, Sec. 176. Ohio: Constitution, 
Art. XII, Sec. 2. Oklahoma: Constitution, Art. X, Sec. 5,6. Oregon: 
See Portland v. Kozer 108 Ore. 375, 379, 217 P. 833 (1923) . Corpora- 
tion of Sisters of Mercy v. Lane Co. 123 Ore. 144, 261 P. 694 (1927). 
Pennsylvania: Constitution, Art. IX, Sec. 1. Rhode Island: See 
Chap. 29, Secs. 1, 2 of G. L. of R. I. South Carolina: Constitution, 
Art. X, Sec. 1. South Dakota: Constitution, Art. XI, Secs. 2, 5, 6, 7. 
Tennessee: Constitution, Art. 2, Sec. 28. Texas: Constitution, Art. 
8, Secs. 1,2. Utah: Constitution, Art. XVIII, Sec. 2. Virginia: Consti- 
tution, Art. XIII, Secs. 168, 183. Washington: Constitution, Art. 7, 
Sec. 2. West Virginia: Constitution, Art. X, Sec. 1. Wisconsin: 
Constitution, Art. VIII, Sec. 1. Wyoming: Constitution, Art. XV, 
Secs. 11, 12. 

11. In addition to decisions listed in note 8, supra, the follow- 
ing decisions bring to 28 the total number of states in which 
favorable decisions have been had on housing authority legisla- 
tion: People ex rel Stokes v. Newton, 106 Colo. 61, 101 P. (2d) 21 
(1940) ; Lloyd v. Twin Falls, 113 P. (2d) 1102 (1941) (Ida.); 
Stockus v. Boston Housing Authority, 304 Mass. 507, 24 N. E. 
(2d) 333 (1939); In re Brewster Street Housing Site, 291 Mich. 
313, 289 N. W. 493 (1939) ; State ex rel Ellis v. Sherrill, 136 Ohio 
St. 328, 25 N. E. (2d) 844 (1940); Mumpower v. Housing Author- 
ity of Bristol, 176 Va. 426, 11 S. E. (2d) 732 (1940). Only nine 
states (Iowa, Kansas, Maine, Minnesota, Nevada, Oklahoma, 
South Dakota, Utah and Wyoming) lack legislation authorizing 
public housing projects, and one of these, Kansas, has a housing 
act passed prior to the United States Housing Act and contemplat- 
ing slum clearance and low cost housing projects by means of 
limited dividend corporations (Kas. Gen. Stat. sec. 17-2301 et. seq.) . 
A Nevada Housing Authority was also proposed. See 80 Housing 
Legal Digest 28 (March, 1941). For statistics on housing legisla- 
tion, See 85 Housing Legal Digest 31, or Commercial and Financial 
Chronicle, July 12, 1941. 

12. 370 Ill. 356, 19 N. E. (2d) 193 (1939). 
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the relief of poverty and distress but embraces the im- 
provement and happiness of man; that, though only a 
few families of lowest income would benefit directly 
from the project, the whole community would benefit 
indirectly through the eradication of slums; and that, 
since no profit could be made from the rentals of the 
project, the property must be deemed to be held for a 
charitable purpose. This general language about in- 
direct benefits and the happiness of mankind might, 
of course, lead to absurd results'* were it not read in 
the light of the facts of the case. The court stressed the 
point that the housing units in question were available 
only to families of the lowest income class. 

Tax Exemption of Public Housing Based Largely on 
Theory That It Is for a Charitable or Public Purpose. 
By the terms of the United States Housing Act of 1937, 


sé 


the term “families of low income” means “families who 
are in the lowest income group and who cannot afford to 
pay enough to cause private enterprise in their locality 
or metropolitan area to build an adequate supply of 
decent, safe, and sanitary dwellings for their use.’ 
From this it would be assumed that any housing project, 
making its facilities available to families other than 
those in the lowest income group, would cease to be 
“charitable” as that term is used in tax discussions. The 
charitable character of an enterprise depends to a great 
extent upon its aloofness from the business world and 
business competition, and “if property is thrust into the 
business life of the community, it loses its sheltered 
place, regardless of the character of the owner.”?® 

The greatest number of housing authorities have been 
granted tax exemption on the theory that they exist for 
a public purpose.*® Courts have shied away from any 
attempt at complete definition of the term, leaving it 
“to the varying circumstances and situations which arise, 
with special reference to the social and economic back- 
ground of the period in which the particular problem 
presents itself for consideration.”’* In applying the 
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term to public housing projects, the New York court, in 
an early case, New York Housing Authority v. Muller,'* 
pointed out the slum-clearance features of such projects, 
showing how public health, safety and morale are im- 
proved, general land values raised and expenses of 
government lowered, by providing modern dwellings 
for those of lowest incomes. The court also noted that 


the “use of a proposed structure, facility, or service by 
everybody and anybody is one of the abandoned uni- 
versal tests of a public use.’® But a fundamental princi- 
ple of taxation is that exemption from taxation must 
be strictly construed.*® It would seem, therefore, that 
the purpose of a housing project would continue to be 
public only so long as it performed the function of 
eradicating slums by lifting families of lowest income 
out of such areas and placing them in modern housing 
units. When a project ceases to provide for the very 
lowest, slum-level families, it then benefits only a small 
fraction of the general public, not of the lowest eco- 
nomic level, without performing any of the functions 
which have so often been ‘stressed as public and which 
appear to be necessary in order to denominate the pur- 
pose of a public housing project. 

Use of Public Housing for Charitable and Public 
Purposes Should Be Established Annually to Entitle It 
to Tax Exemption. Since, by constitution, it usually 
is the duty of the assessing officer to assess all property 
save that which is exempt and since tax exemptions are 
to be strictly construed, there would appear to be a 
constant presumption in favor of taxability, to be re- 
butted only by evidence of current use for non-taxable 
purposes. This is well illustrated by the Indiana ex- 
emption statute*! which requires all owners of property 
considered to be exempt annually on or before the first 
of March to apply for an exemption of such property, 
thus allowing for annual changes in tax status based 
upon changes in the current use to which the property 
is put. Carrying this over into the field of public hous- 





13. It might be said that anything which benefits a group of 
people adds to the happiness and well-being of that group and 
thus renders such group more capable of contributing its share 
toward the well-being of society as a whole. 

14. 42 U. S.C. A. 1402 (2). 

15. Sir Walter Lodge #411, I. O. O. F. v. Swain, 217 N. C. 632, 
638, 9S. E. (2d) 365, 368 (1940). 

16. All the cases in note 8, supra, were decided on that basis 
save the Williamson (Ga.), Krause (Ill.), and Hogue (Ark.) cases. 
Charitable and public purposes involve, however, in their defini- 
tion for tax exemption discussion, the same considerations. The 
charitable consideration evidently was given precedence over the 
public purpose point in the Krause case because of a failure of 
the Illinois constitution specifically to exempt property held, other 
than by a municipal corporation, for public purposes. Ill. Const. 
Art. IX, sec. 3. 

17. Dornan v. Philadelphia Housing Authority, 331 Pa. 209, 
221, 200 A. 834, 840 (1938). 

18. 270 N. Y. 333, 1 N. E. (2d) 153, 105 A. L. R. 905 (1936). 

19. Citing Mt. Vernon—Woodberry v. Alabama _ Interstate 
Power Co. 240 U. S. 3032, 36 S. Ct. 234, 60 L. ed. 5071 (1916) ; 
Strickley v. Highland Boy Gold Mining Co. 200 U. S. 527, 26 S. 
Ct. 301, 50 L. ed. 581 (1906) ; Rindge Co. v. County of Los Angeles, 
262 U. S. 700, 43 S. Ct. 689, 67 L. ed. 1186 (1923); Fallbrook 
Irrigation District v. Bradley, 164 U. S. 112, 161, 162, 17 S. Ct. 
36, 41 L. ed. 369 (1896). To same effect is Dornan v. Philadelphia 
Housing Authority, supra note 16. 

On the other hand, something more than mere “public benefit” 
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must flow from contemplated use to bring property within pro- 
vision of Tax Law exempting property of municipal corporation 
“held for a public use.” The “public interest” and “public use” 
are not synonymous. (Tax Law sec. 4, subd. 3). Herkimer County 
v. Village of Herkimer, 295 N. Y. S. 629, 251 App. Div. 126 
(1937). Cf. note 12, supra. 

20. Under General Digest Key No. 204 (2) will be found a 
great number of cases on this point. In conformity with such a 
strict construction, various exemptions for educational and 
charitable enterprises have been carefully circumscribed; viz. (in 
Ill.) People v. University of Illinois, 357 Ml. 369, 192 N. E. 243 
(1934). (Farm lands held in trust for University; tenants tilled 
soil and farmed and shared in sale of produce on fifty-fifty basis; 
University’s share went into student loan fund for needy students. 
Held:—farms conducted for income and profit and not exclusively 
for educational and charitable purposes. Court stressed point 
that farms would compete with other farms in area for sale of 
produce and ought, therefore, to be made to bear their share of 
expenses of government) ; People v. Rockford Lodge B. P. O. E., 
348 Ill. 528, 181 N. E. 432 (1932). (B. P. O. E. lodge hall held 
taxable. Though all excess funds go to charity, bowling alleys, 
pool tables, dining room and cigar stand not maintained for 
charity but paid for by patrons); People v. St Mary’s Roman 
Catholic Hospital, 306 Ill. 174, 137 N. E. 865 (1923) (church held 
title to charitable hispital. Not exempt, however, because not a 
religious organization and title not held by a charitable organiza- 
tion.) See Comment, Property Exempted From Taxation (1941), 
35 Ill. L. Rev. 861. 

21. Burns Am. Stat. Title 64, sec. 213. 
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ing taxation and exemption, there is a constant pre- 
sumption in favor of taxability of public housing 
projects, to be rebutted only by evidence of the current 
use of the property for charitable or public purposes. 

Thus, when any project caters to families above the 
lowest or slum-level income group, not only does it 
cease to perform a charitable or public function of 
eradicating slums and generally improving the public 
health, safety and morale, but it invades the field of 
private housing finar.ce and small home construction, 
which is not tax-exempt, by supplying a need which 
private facilities could fill at a price which one not in 
the lowest income group could afford to pay.** To the 
extent, therefore, that housing units rented to these 
more prosperous tenants are exempt from taxation, the 
exemption is not for a charitable or public purpose and 
is instead a discrimination in favor of a class, which 
imposes an extra tax burden on similar private activities 
not so exempt. 

Though the decisions,** with one exception,** have 
been unanimous in upholding the tax-exempt status of 
local housing authorities, all such cases have proceeded 
upon either an assumed or a proven state of facts to 
the effect that the property of the authority in question 
was held for a charitable or public purpose. Should 
this state of facts be challenged in a case involving an 
authority with tenants of substantial income, the long 
line of cases upholding the tax-exempt status of other 
authorities would not be a precedent. The result, there- 
fore, might well differ from that reached in those cases. 


Conclusion 

In conclusion, then, with respect to the tax status of 
public housing, we find that the constitutions of prac- 
tically all of the states proceed upon the theory, that 
all property is to be subject to taxation except that 
certain property may be exempted from taxation from 
year to year if such property is used during such year 
for a religious, educational, charitable or public use. 
The ownership of the property by a religious, educa- 
tional, charitable or public body is beside the point. 
The question is, “How is the specific property used 
during the current taxable year?’’ Under the constitu- 
tions of the various states, we find no basis for a valid 
contract to exempt such property from year to year or 
to exempt it for a fifty-year period. In most of the 
states, property is exempted from taxation based upon 
its current use during the taxable year. 

Our courts have held fairly uniformly that property 
held by religious, educational, charitable or public 
bodies but not used for such purposes, or not used ex- 
clusively for such purposes during the taxable year, is 
subject to taxation. Some courts have held that a chari- 
table use must be exclusively for the use of typical char- 
itable objects, the poor. Other very respectable courts 


have held that it may be a charitable object to provide 
services or facilities for the general benefit of mankind, 
depending upon many circumstances. Some courts have 
held that a public use means a use for a governmental 
purpose, whereas other courts have held that a public 
use may be a use for the general welfare, depending 
upon many circumstances. Practically all of the cases 
which have been adjudicated by the courts in determin- 
ing the issue of tax exemption of public housing are 
cases which have proceeded upon theoretical allegations 
based upon the findings of legislative bodies. The de- 
cisions in some cases have been to the effect, based upon 
these theoretical allegations, that the property relieves 
slum conditions and serves the lowest income group of 
the population and therefore constitutes a charitable 
use. Some of the cases, based also upon similar theo- 
retical allegations, reached the conclusion that the use 
is a public use. 

It would be extremely interesting to see a series of 
decisions based upon allegations and proof describing 
these properties, the facilities, services and accommoda- 
tions provided to the tenants, the names and earnings 
of the tenants, their home address, their employer and 
place of business, the rents and other charges, and the 
competing private housing accommodations, their ten- 
ants, their earnings, their employers and their place of 
work. In the Ohio Tax Commission case*® they are 
proceeding upon substantially this basis. Such a series 
of cases would decide whether our present public hous- 
ing projects are “public charities” or “public govern- 
mental uses” or “public uses.” 

It may be that our courts will finally hold that a 
charity is anything which benefits mankind and that 
these public housing projects benefit mankind. It may 
be that some of our courts will hold that a public use is 
anything which serves the general welfare and that 
these projects serve the general welfare. To date, by 
the weight of authority under our state constitutions, 
however, it does not appear from a study of the decided 
cases, that our courts have gone this far. It is not be- 
lieved that the public housing cases cited herein are 
controlling upon the question because the facts were 
not before the courts. 

The question of the tax status of public housing 
based upon the facts of the present use of public housing 
projects is yet to be decided by our courts under our 
present constitutional provisions. It may be that our 
courts may be persuaded to hold that our present 
method of public housing is a charity or is a public 
use. By far the most forthright approach to the prob- 
lem would be proposals to amend the state constitu- 
tions expressly to authorize the exemption from 
taxation of such public housing as the government, 


(Continued on page 394) 





22. The Indiana Housing Authorities Act, Burns Am. Stat. 
Title 48, sec. 8103 (k), attempts to guard against such a situation 
by defining for purposes of the act “persons of low income” as 
“persons or families who lack the amount of income which is 
necessary . . . to enable them, without financial assistance, to live 
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in decent, safe and sanitary dwellings, without overcrowding.” 
23. See cases cited, note 8, supra. 
24. See Note 9. 
25. Ibid. 
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WHAT CHANGES IN FEDERAL LEGISLATION AND 


ADMINISTRATION ARE DESIRABLE IN THE FIELD 
OF LABOR RELATIONS LAW 


[Prize Winning Ross Essay] 


By FRANK E. COOPER 


Of the Detroit Bar 


ABOR relations laws are written and administered 
to further broad social and economic purposes. 
Proposed changes may not, therefore, be viewed in 

the light of tightly drawn amendments to technically 
phrased statutory provisions.’ 
Rather, suggestions for re- 
vision must be appraised on 
the basis of their promise of 
a better adjustment of com- 
peting interests in the na- 
tion’s industrial organiza- 
tion. 

But what are the means 
by which _ this 
should be sought? If these 
can be stated—suggestively 


objective 


only, for precise definition is 
impossible—the problem will 
be tremendously simplified. 
Io this end, the follow- 
ing five-point program? is 
offered. 

First, preserve for labor 
the advantages it has gained 
during recent years under the 
existing statutes. 

Second, provide for mem- 
bers of labor organizations 
surer guaranties of their 
right to democratic partici- 
pation in union affairs, and 
provide for workers generally 
an increased measure of individual economic opportuni- 
ty, as well as adequate security against the hazards of 
unemployment and old age. 


Third, safeguard and foster the system of private 
enterprise. 


Fourth, achieve a more economic utilization of the 
nation’s resources of man-power, raw materials, capital 
wealth, and other productive facilities, through effective 
restraints against coercive tactics on the part of any 
individual or group (either in factory management or 
union management or both) which interfere unreason- 
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ably with the opportunity of both labor and capital 
to enjoy the maximum advantages of the free enter- 
prise system consistent with the public interest. 

Fifth, maintain public confidence in the administra- 
tion of all labor relations 
laws through insistence on 
impartiality of public of- 
ficials and fairness of ad- 
ministrative procedure. 

If these goals are to be 
attained, it would seem that 
existing statutes should be 
amended in certain particu- 
lars, and some new _ laws 
enacted. 


NATIONAL LABOR 
RELATIONS ACT 


The Statute 

Many proposals to amend 
the Wagner Act*® quite miss 
the mark by assuming that 
there is encompassed in this 
brief statute the whole gospel 
of labor relations law. Actu- 
ally, this is far from true. 
The objective of the Act is 
limited and comparatively 
simple—viz., that of guaran- 
teeing to employees effec- 
tive means of negotiating, 
through their unions, the terms and conditions on 
which they shall be employed. This purpose is now 
an established part of our national policy. No amend- 
ment should be permitted to undermine it. Nor should 
the effectiveness of the Act be frustrated by amendments 
seeking through the vehicle of this statute a panacea for 
all the evils that may exist in the field of labor relations. 
Rather, amendments should be limited to two purposes: 
first, extending the scope of the Act so as to reach certain 
unfair labor practices which, although not included 
within the statutory definition, have the same injurious 
effect as those listed in the Act; second, facilitating the 
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attainment of the stated objectives of the statute by 
adoption of certain procedural improvements. 


Unfair Labor Practices 

Section 8 of the Act is not a complete catalog of the 
practices which interfere with workers’ full freedom of 
association, self-organization, and designation of repre- 
sentatives of their own choosing. Others have come to 
exist, and could properly be subjected to appropriate 
sanctions. 

Union management, as well as factory management, 
is sometimes guilty of such interferences. With the 
establishment of labor unions as a powerful and _ per- 
manent factor in the nation’s industrial life, the unions 
as organizations have acquired certain interests and 
purposes not fully identified with those of the workers 
they represent; and there exist for the officers entrusted 
with union management the same temptations to the use 
of collective economic coercion that face factory manage- 
ment.* If these officers yield to temptation, and if in 
yielding they interfere unreasonably with individual 
workers’ rights to self-organization, or their rights to 
personal liberty, or their rights to enjoy individual 
economic opportunities, then public regulation is re- 
quired for the very purpose of effectively preserving the 
guaranties of the Wagner Act. 

Three types of activity not now listed in the statute 
could properly be declared to constitute unfair labor 
practices. 

First, where there has been a breach by either party 
of the terms of a valid and subsisting collective bargain- 
ing agreement, the guilty party should be deemed guilty 
of an unfair labor practice. Nothing is better calculated 
than this to lead to the “strikes and other forms of in- 
dustrial strife or unrest’? which the Wagner Act was 
intended to minimize. Collective bargaining is an idle 
gesture if the fruits thereof are subject to unilateral re- 
pudiation, either by the employer or by the union. 

Second, where one union has been duly certified by 
the National Labor Relations Board as the self-chosen 
representative of a majority of the workers in an ap- 
propriate unit, picketing or boycotting by a rival min6ri- 
ty union is unfair® where it interferes with the majority's 
right to work for the twelve-month period in which 
the certification, under established practices, normally 
remains undisturbed.® Such coercive tactics discourage 
the practice of collective bargaining by nullifying the 
effectiveness of the majority’s collective power and de- 
priving workers of the benefits seemingly won under an 
existing contract. Furthermore, they create interruptions 
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in production, contrary to the public interest in the most 
effective utilization of our productive facilities. 

Third, a union should not be permitted, by threats 
of physical violence or economic reprisal, to interfere 
with an individual worker’s freedom to make his own 
selection of his representatives for purposes of collective 
bargaining. Such threats may be directed either against 
non-members of a union, in the course of an organiza- 
tional campaign, or against union members in the course 
of elections of officers. Such interference is equally 
destructive of the rights protected by the Wagner Act, 
whether ordered by corporate directors or union 
directors. 

Since such enlargement of the category of proscribed 
acts would include practices which could be committed 
by unions, not now amenable to any penalties under 
the law, a question at once arises as to the remedies to 
be made available in case of commission of such unfair 
labor practices by a union.'° The most feasible provi- 
sion, it would seem, would be to deprive the guilty union 
of the benefits conferred by the Wagner Act and the 
immunities granted by the Norris-LaGuardia Act." 
Care would be required, it is true, to prevent a guilty 
employer who had himself violated the law from evad- 
ing his responsibilities by showing prior or contem- 
poraneous illegal activity on the part of the union. It 
is thought, however, that the flexibility of administrative 
procedure can find solutions for the various facets which 
this problem presents. Whether the National Labor Re- 
lations Board or a correlated agency should be charged 
with the administration of the Act as applied to unfair 
labor practices committed by unions is not a problem 
that need be here considered in detail. Rather than the 
spectacle of competing partisan-minded governmental 
organizations, it would be preferable to set up a single 
impartial and unprejudiced agency. Some reorganiza- 
tion of the National Labor Relations Board staff would 
probably be required to enable it to discharge such 
added duties. Whether the agency be called by that or 
another name is not significant. 


Unfair labor practices may be committed through 
joint actions of employers and unions. Instances, which 
need not be multiplied, would include venally inspired 
collective agreements placing unreasonable restrictions 
on the hiring of new employees, or so-called “‘sweetheart” 
contracts, whereby a “friendly” union, in order to in- 
crease its membership rolls, may agree to an unfavorable 
wage scale or other detrimental working conditions in 
return for a grant of a closed-shop and check-off. It is 








1. C.f., opinion of the Court by Frankfurter, J., in United States 
v. Hutcheson, et al., 312 U. S. 219, 61 S. Ct. 463 (1941). 

2. No attempt is made to list these objectives in the order of 
their importance. 

3. 49 Stat. 449, 29 U.S.C. 151. 

1. 63 Am. Bar Ass’n Rep. 269— (1938) . 

5. C.f., Secretary of Labor Perkins’ address to A.F.L. convention, 
1941, as reported in 9 L.R.R. 164, pointing out that labor’s struggle 
for the right to organize is now over. 

6. Prof. Charles O. Gregory, “Peaceful Picketing and Freedom 
of Speech,” 26 Am. Bar Ass’n Jr. 709 (1940). 
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Sec. 1, National Labor Relations Act, 49 Stat. 449, 29 U.S.C. 


C.f., 64 Am. Bar Ass’n Rep. 556 (1939) . 
See Fourth Annual Report, N.L.R.B., p. 23; Fifth Annual 
Report, p. 29. 

10. It would seem that the present sanctions provided for cases 
of unfair labor practices by employers would apply equally well 
to any of the new practices, if, indeed, it can be said that the 
present law does not include cases where employers commit any of 
the acts above mentioned. 

11. 47 Stat. 70, 29 U.S.C. 102, limiting the jurisdiction of U. S. 
district courts to issue injunctions, in cases involving labor disputes. 
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thought unnecessary, however, to bring such practices 
specifically within the purview of the Wagner Act. 
lhere would be few instances of such practices wherein 
the government could not find other adequate remedies 
under existing statutes. 


Hearings 

The enforcement of the Wagner Act has not pro- 
moted that better mutual understanding and coopera- 
tion hitherto deemed an indispensable part of any plan 
for the avoidance of labor disputes.’? This is not sur- 
prising, for it was obviously the purpose of Congress 
to facilitate the organization of labor unions, and it was 
inevitable that the National Labor Relations Board be 
regarded as the partisan of one class against another. 
Some of its adjudicative techniques, as publicized 
through the reports of the Smith committee in Congress, 
and magazine articles,’* have unfortunately enhanced 
and perhaps unduly magnified this popular impression. 
li is, therefore, proper to consider whether changes can 
be made in the Board’s procedure which, without im- 
pairing administrative efficiency, would remove all 
appearances of unfairness; for so long as they exist, the 
Board cannot have the full meed of popular support it 
needs. While this is largely a matter of internal admin- 
istration, it is thought that one change in the statute 
would be helpful in this respect. Provision should be 
made for the selection of trial examiners not by the 
Roard itself, but by an outside agency.'* To cancel any 
lingering doubts'® it should be made clear that they are 
to be selected for their ability to weigh evidence im- 
partially; and it should be provided that their reports 
will carry at least the weight accorded the findings of 
a master in chancery. Such enactments would go far 
to assure an independent weighing of facts in a judicial 
manner, rather than what former Chief Justice Hughes 
characterized as “mere sorting out of facts to suit a 


preconception of policy.” ( 


Certification 

The broad grant of power in the Act, authorizing the 
Board to certify unions as representing a majority of 
employees in appropriate units “whenever a question 
affecting commerce arises concerning the representation 
of employees,”'* has withered under administrative re- 
finement to a tight rule that certification proceedings 
will be undertaken only when their institution is re- 
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quested by a union, or by an employer to whom two 
or more unions have presented conflicting claims of 
majority status.'"* The language of the Act certainly 
requires no such restriction. On the contrary, the pur- 
poses of the Act would best be served by a provision 
that an employer could seek institution of certification 
proceedings either where a single union presented a 
claim of majority status which the employer in good 
faith challenged, or where a jurisdictional dispute 
threatened to interrupt production as a result of a dis- 
agreement regarding purely internal affairs of union 
management. It is submitted that no amendment would 
be required to reach this result; but the disposition of 
the Board to retain its present rules suggests that reform 
be expedited by statutory amendment. 

An unnecessarily cumbersome procedure has devel- 
oped with regard to judicial review of orders of the 
Board determining bargaining units. No direct appeal 
is permitted, and the issue may be raised only by com- 
pelling the Board to institute supplementary proceed- 
ings.'° While it may be proper to deprive employers 
of any effective or expeditious review of certification 
orders (on the prophylactic principle of eliminating 
litigious delays by recalcitrant employers who resist the 
mandate to bargain collectively) it is believed that 
unions at least should be given adequate opportunity 
to secure, on a direct appeal, the judgment of the courts 
as to the appropriateness of the unit selected by the 
Board, within the narrow confines to which judicial 
review of such an order is restricted.?° 


Administration 

Administration can gain wide public confidence only 
where administrative officers establish a reputation for 
impartiality and fairness in their treatment of all situa- 
tions involving conflicting private claims. As remarked 
in the report of the Attorney General’s Committee on 
Administrative Procedure, “‘. . . the purpose of Congress 
in creating or utilizing an administrative agency is to 
further some public interest or policy... * * * But 

. these public interests are intended to be advanced 
with impartial justice to all private interests involved 
and with full recognition of the rights secured by 
law.”*! It is encouraging to note that the Board's 
energies have been increasingly devoted in recent years 
to the elimination of whatever grounds for criticism 
on this score may in the past have existed.* 





12. C.f., 63 Am. Bar Ass’n Rep. 269 (1938). 

13. See House Report 3109, 76th Congress, Third Session. 

14. If the Office of Administrative Management be created, as 
recommended by the Attorney General's Committee on Admin- 
istrative Procedure, this would constitute the ideal appointing 
agency. Otherwise appointment might well be by the President, 
with the advice and consent of the Senate. 

15. Typical of popular misgivings is the report that a retired 
judge applied for appointment as a trial examiner, pointing out 
that he had often been selected by unions and employers as an 
impartial referee to arbitrate disputes, and who, it is said, was 
told that the Board did not want impartial examiners, but rather 
partisans of organized labor’s case. C.f., Hard, “Pressure Groups 
Within Government,” Readers’ Digest, Oct., 1941, p. 1. 

16. See 65 Am. Bar Ass’n Rep. 180 (1940). 

17. Sec. 9 (c), National Labor Relations Act, supra. 
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18. Rules and Regulations, National Labor Relations Board, 
Article III, Sec. 2. 

19. Review may be had only if the employer refuses to bargain 
with the union which has been certified as representative of the 
employees in the unit designated. In that event, a new proceeding 
will be brought against the employer, charging him with an unfair 
labor practice, and on review of the final order in this proceeding, 
the question as to the appropriateness of the unit may be raised. 
C.f. Am. Fed. of Labor v. N.L.R.B., 308 U. S. 401. 

20. See N.L.R.B. v. Christian A. Lund, et al. (C.C.A. 8th, 1939) 
103 F. (2d) 815. Only if the Board's determination can be plainly 
shown to be unreasonable or arbitrary can it be assailed. 

21. Senate Document No. 8, Ist Session, 77th Congress, p. 2 
(1941). 

22. It has been held to be an unfair labor practice for an 
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In general, administrative procedures adopted by the 
Board have been highly admirable.** Familiar difficul- 
ties growing out of the combination of adjudicative and 
other administrative functions have in the past pre- 
sented particularly acute problems in the case of this 
agency, but it is thought that this problem would 
largely disappear through the adoption of the hearing 
commissioner plan above recommended. This step, 
incidentally, would eliminate the necessity of reliance 
on obscure review attorneys in the reaching of important 
decisions. 

Suggestions could be made as to a number of minor 
points. It would seem that power to issue complaints 
could properly be vested in the regional directors; that 
it would be wise to adopt the practice of specifying the 
grounds for refusal to issue a complaint where a charge 
of unfair labor practices is not made the subject of 
Board proceedings; that it would be an effective aid 
to a fair hearing if the complaint specified with more 
particularity the nature of the claimed violation which 
is attacked; that time could be saved by dispensing 
with proof of uncontested issues on hearings; and that 
uniform standards should be adopted, applicable as 
well to Board attorneys as to others, with reference to 
the issuance of subpoenas.” 


FAIR LABOR STANDARDS ACT 


The Statute 

With the general objectives of the Act,?*—both the 
announced aim of eliminating labor conditions detri- 
mental to the maintenance of minimum standards of 
living,?* and likewise the implicit purpose of inducing 
the sharing of work and the shortening of the work- 
week by penalizing employers who permit their em- 
ployees to work longer than forty hours a week—there 
can be little quarrel. But to the extent that the 
application of the Act to particular situations produces 
results which are quite unrelated to those policies and 
which are not otherwise desirable, amendments are 
called for. The principle of a forty-hour week is not 
sacrosanct. Under some conditions, a policy of more 
goods and less leisure may permit greater social gains 
than the policy of less goods and more leisure. Where 
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the rigid formulae of the Act operate unreasonably to 
limit the worker’s enjoyment of individual economic 
opportunities or to prevent effective utilization of our 
productive resources, changes are proper. 


Overtime 

The very language of the Act, requiring payment at 
one and one-half times the employee's “regular rate’’** 
for hours in excess of forty in any one week, suggests 
that Congress had in mind hourly rated production 
workers and clerks whose regular fixed salary is merely 
the product of a fixed number of working hours multi- 
plied by an hourly rate. Yet the Act is enforced as to 
thousands of highly paid workers in responsible posi- 
tions who really have no “regular rate” of pay, measured 
in terms of time, and whose compensation is based not 
on hours worked but rather on results accomplished 
and responsibilities carried. The result has been too 
often the adoption by employers of an arbitrary policy 
of forbidding such employees from working more than 
forty hours in any week. This rule is not welcomed by 
the employees. It interferes with the most effective 
performance of their work, and in hindering accom- 
plishment reduces opportunities for advancement. It 
does not spread work, for the labor market does not 
supply part-time substitutes for workers of this calibre. 
It does not improve living standards. It does, on the 
other hand, prevent full utilization of the productive 
capacity of the enterprise where they are employed. It 
is therefore proposed that the Act be amended so as to 
exempt from the overtime requirements all employees 
receiving monthly salaries in excess of a certain level, 
say $225 or $250,?8 whose compensation does not depend 
on their working any fixed or customary number of 
hours.?* 

The provisions of the law permitting averaging of 
overtime work during a yearly period in certain cases 
where workers are guaranteed an agreed annual wage,*° 
could well be broadened so as to include substantially 
all employees hired on an annual basis. If such enact- 
ment were combined with other statutory provisions 
furnishing a tax-saving incentive for such annual wage 
plans, the result would be that thousands of workers 





employer publicly to celebrate the defeat of a union in collective 
bargaining elections. Matter of Federal Mining and Smelting Co. 
etc., 20 N.L.R.B. 17; Matter of Atlas Powder Co. etc., 15 N.L.R.B. 
912; Fifth Annual Report. Ch.V. Should it not be said that it is 
an equally unfair administrative practice for a regional director 
of the Board jubilantly to proclaim “We've won again” when a 
particular union carries a collective bargaining election? Yet 
such instances have been reported. 

23. There has been a wise delegation of authority; the public 
has been adequately informed of the principles which guide deci- 
sion; there has been an effective use of pre-hearing techniques to 
narrow issues and achieve settlements. 

24. All these suggestions are discussed in the Report of the 
Attorney General's Committee on Administrative Procedure, Sen. 
Doc. No. 8, 77th Congress, Ist Session, pp. 158-160 (1941). 

25. Fair Labor Standards Act of 1938, 52 Stat. 1060, 29 U.S.C. 201. 

26. Finding and Declaration of policy contained in Sec. 2 of the 
Act, supra. 

27. Sec. 7, of the Act, supra. 

28. Such amendments have been introduced in Congress, with- 
out objection from the Wage and Hour Division. In fact, the 
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first annual report of former administrator E. F. Andrews suggested 
that special exemptions for high salaried employees might be 
proper. However, such proposals have had the misfortune always 
to be linked with more highly controversial measures, and in the 
committee rooms of Congress, the result has always been a 
stalemate. 

29. Some courts hold that the law is inapplicable to such indi- 
viduals, but in view of the conflict of authority and the current 
trend in decisions of the Federal Circuit Courts of Appeal to hold 
that the law requires payment of overtime even in such cases, 
amendment seems desirable. See Bumpus v. Continental Baking 
Co., (C.C.A. 6th, 1941) 4 W.H.R. 692; Warren-Bradshaw Drilling 
Co. v. Hall, (C.C.A. 5th, 1941) 4 W.H.R. 695. It is interesting to 
note that the first administrator, in the early days of the law’s 
history, originally suggested that no extra payment for overtime 
hours need be made a worker under such circumstances; but this 
suggestion was speedily reversed, and the administration has pro- 
ceeded ever since on the basis that the law applies. See 1 Wage 
Hour Ref. Man. 59-61. 

30. Sec. 7 (b) (2) of the Act, as amended, permits payment at 
straight time rates for employment not in excess of 12 hours in 
a day, or 56 hours in a week, in the case of employees hired on an 
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now subject to the hazard of periodic lay-offs would 
enjoy the security that comes with an assured annual 
income. 
Exemptions 

Many of the statutory exemptions*' are made depen- 
dent on administratively framed definitions limiting 
the applicability of the statute’s general command.** 
These definitions, while commendable in many respects, 
have been a source of considerable difficulty insofar as 
they depart from the commonly accepted meanings of 
such familiar words as “executive” or “retail,”’ and in 
lieu thereof prescribe standards so complex and vague 
that it is in many cases impossible to determine, in the 
absence of a definitive adjudication, whether or not an 
exemption is applicable. Much needless friction in the 
administration of the Act could be avoided by an 
amendment withdrawing the power of the Wage and 
Hour Division to deny the exemptions to many indi- 
viduals who under commonly accepted meanings of the 
respective terms are engaged as executives, or as admin- 
istrative employees, or in a professional capacity, or 
in retail establishments.** Such amendments would 
interfere in no way with the general purposes or policies 
of the Act, and would on the other hand permit the 
enforcement officers to devote a greater time* to the 
more pressing task of expanding routine inspections, 
which are an essential of effective enforcement. 


Employee Suits 

Three years’ experience has demonstrated that the 
operation of this device, designed to check otherwise 
undetected violations by permitting an employee paid 
less than he should have received to recover double 
what is owing him (plus court costs and attorney fees),** 
has in some respects fallen short of, and in other respects 
exceeded, the intended result. 

For one thing, employees working under union agree- 
ments at wage scales far above the levels mentioned in 
the Act, naturally show little inclination, either indi- 
vidually or through their unions, to object to continued 
observance of customary payroll procedures, even 
though they may be technically in violation of the Act. 
In such cases, the availability of an undesired double- 
damage suit has not, of course, prevented the continua- 
tion of witless and technical violations, which continue 
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to occupy much of the administrative effort of the Wage 
and Hour Division. 

On the other hand, the device has lent itself to the 
institution of baseless suits, brought only for their nui- 
sance value. So marked has this trend been that the 
Administrator not long ago suggested in a published 
statement that employees seek the advice of the Wage 
and Hour Division before suing.** 

While not fully accomplishing their intended pur- 
pose, the employee-suit provisions of the law deserve 
retention for a further trial period, but with amend- 
ments (1) providing that in certain types of cases (in 
all class actions, perhaps, or in all cases where the Wage 
and Hour Division had made an inspection and found 
the employer in compliance) plaintiffs would be re- 
quired, on application, to post security to cover costs 
and a reasonable attorney's fee; (2) providing a statute 
of limitations which would be uniform throughout the 
country, eliminating the inconsistency that presently 
results from depending on the widely variant standards 
of the state statutes; (3) clarifying certain points in 
statutory interpretation on which the courts have exhib- 
ited rather wide differences of opinion.* 


Declaratory Rulings 

Under the ordinary modes of judicial procedure, 
many more years will be required before the interstices 
of the barren statutory framework are filled in by judi- 
cial construction. Until that time, there will remain a 
host of perplexing problems which must be answered 
by the employer at his peril—and at considerable cost, 
if his answer is incorrect. Many unsettled questions 
demand speedy answers, but these have not been 
forthcoming. 

Attempts to secure rulings under the federal declara- 
tory judgment statute have been resisted by the Wage 
and Hour Division, with considerable success.** A wise 
alternative to this device, which seems to be administra- 
tively undesirable, would be the adoption of a statutory 
provision*®® permitting the issuance of declaratory rul- 
ings by the Division, with a direct appeal to the courts. 


Administration 
Conformity with high standards of administrative 
procedure has characterized the work of the Wage and 





annual basis pursuant to a collective agreement which has been 
made with a union certified by the National Labor Relations 
Board, and which provides that the employees shall not be em- 
ployed more than 2080 hours during the year. 

31. E.g., those in favor of executive, administrative, and pro- 
fessional employees, outside salesmen, those engaged in a local 
retailing capacity, those engaged within the area of production in 
preparing or handling agricultural commodities. Sec. 13 of the 
Act, supra. 

32. In other cases, no such specific power is vested in the Wage 
and Hour Division, but it has through the medium of interpre- 
tative bulletins announced restrictive interpretations which it will 
follow in the administration of the law. 

33. The courts are displaying a considerable tendency to achieve 
this very result. Devoe v. Atlanta Paper Co. (D.C. Ga., 1941), 
4 W.H.R. 432; Tune v. Roselawn Florists (D.C. Tex., 1941), 
4 W.HLR. 596. 

34. In cases where the sole question raised during an inspection 
is whether the employer has erred in assigning executive or admin- 
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istrative status to certain high salaried workers, the complexity of 
the factual inquiries involved necessitates expenditure of a dis- 
proportionate amount of time in office conferences in an attempt 
to adjust the matter. 

35. Sec. 16 (b) of the Act, supra. 

36. 4 W.H.R. 179, from an address delivered by General P. B. 
Fleming, April 9, 1941, before Fort Worth, Tex., Wage and Hour 
Clinic. 

37. E.g., the effect of bonus payments on the determination of 
the employee's “regular rate” of pay (on which overtime compen- 
sation must be based); the computation of “hours of work” in 
case of employees whose hours of actual work are spread over a 
period including considerable idle time; the validity of an employ- 
ment contract which fixes compensation on a basis above the 
minima requirements of the law, although not strictly in literal 
compliance with the statutory formula. 

38. Janes et al. v. Lake Wales Citrus Growers Assn. (C.C.A. 
5th, 1940) 110 Fed. (2d) 653; Mushroom Co-operative Canning 
Co. v. Jacobs (D.C. Penn. 1940) 35 F. Supp. 624. 
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Hour Division.*®? At three comparatively minor points, 
however, it is thought that improvement could be 
effected. Even without statutory provision for the rendi- 
tion of appealable declaratory rulings, the present 
procedure whereby a request for an advisory ruling will 
be considered and decided by the legal staff without a 
hearing (although briefs may be submitted) could be 
improved by the creation of an adjudication section, 
with power to hold hearings, giving the applicant an 
opportunity to present evidence and argue the matter 
orally, and on the basis of such presentation to decide 
the point raised. Public hearings precedent to the adop- 
tion of proposed rules could be rendered more informa- 
tive if the tentative rules were given wider publication 
in advance of the hearing, so that all concerned could 
know in advance just what presentation could most 
helpfully be made at the hearing. In connection with 
the operations of the industry committees, it is believed 
that improvement could be attained through a wider 
use of pre-hearing conference panels composed of repre- 
sentatives of employers and employees in the affected 
industry,*' and that economy of time and effort could 
be effected if the data assembled by the research section 
of the Division for the consideration of the industry 
committee were made available to all interested parties 
for a period of sixty days prior to the convening of 
the committee.*” 


ANTI-TRUST LAWS 
The Statutes 


In an attempt to provide an answer to perplexing 
doubts as to the application of the Sherman Act** to 
trade union activities, Congress in 1914 enacted the 
Clayton Act,“* declaring that the anti-trust laws should 
not be construed to forbid labor organizations from 
“lawfully” carrying out the “legitimate” objects thereof, 
and further declaring that certain peaceful acts, includ- 
ing “any act or thing which might lawfully be done” 
in the absence of a labor dispute, should not be held to 
be violations of any law of the United States. The 
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protection thus granted to union activities was soon 
held to be available only in cases where the challenged 
combinations were (a) directed against an employer by 
his own employees, and (b) directly related to purposes 
deemed to fall within the normal objects of labor 
unions.*® 

Within the last decade, however, the two restrictions 
thus imposed on organizational activities of unions have 
been largely obliterated. The Norris-LaGuardia Act of 
19324* explicitly removed the first limitation so far, at 
least, as it applied to private disputes wherein an em- 
ployer sought injunctive relief. Less explicitly, the Act 
went further. Its omission of certain restrictive language 
found in the Clayton Act led the Supreme Court to 
declare, reading the Sherman Act and Section 20 of the 
Clayton Act and the Norris-LaGuardia Act “as a har- 
monizing text of outlawry of labor conduct,” that “so 
long as a union acts in its own self-interest and does not 
combine with non-labor groups, the licit and illicit 
under Sec. 20 [of the Clayton Act] are not to be dis- 
tinguished by any judgment regarding the wisdom or 
unwisdom, the rightness or wrongness, the selfishness 
or unselfishness of the end of which the particular union 
activities are the means.’’*7 Seemingly, any purpose 
which may actuate a union must now be deemed to fall 
within the “legitimate objects” protected by the Clayton 
Act. This immunity must be accorded unions, moreover, 
not only in injunction suits by an employer, but also 
in criminal proceedings brought by the government.** 

The “‘hospitable scope” so attributed by the Court to 
perceived Congressional purpose “even when meticu- 
lous words are lacking,”*® overruled many widely held 
notions as to the meaning of the anti-trust laws,°° and 
created doubts as to whether or not the executive branch 
of the government itself is ever to be permitted to 
restrict, under present laws, those activities of labor 
unions which impartial public authorities conceive to 
be an unreasonable restraint upon free competition in 
the marketing of goods. 

Another recent development, to a lesser extent but 
still importantly, has created further doubts as to the 





39. C.f., Report of the Attorney General's Committee on Ad- 
ministrative Procedure (Sen. Doc. No. 8, 77th Congress, Ist Ses- 
sion), p. 202. 

40. Public hearings have preceded the adoption of rules of 
general application, and opportunity is usually given to apply 
for modification of rules whose operation may create genuine and 
unnecessary hardship in particular instances. The general enforce- 
ment pattern of investigation followed where necessary by injunc- 
tive proceedings (which usually terminate in the entry of consent 
decrees) has met unusual success. Authority to handle and dis- 
pose of all but the most significant cases has been wisely delegated. 
An unusually effective information service has been given, through 
the publication and wide dissemination of interpretative bulletins, 
and through the release of many rulings on particular cases. 

41. Among the functions of such a panel would be that of aiding 
the Division in its task of defining the industry, excluding and 
including particular types of enterprise, and determining in gen- 
eral what classifications within the industry should be proposed 
for the consideration of the committee that is to fix minimum 
rates of pay for the various types or classes of business making up 
the industry. 

42. Under the present practice, the committee begins to con- 
sider such data, and such other data as employers or employees 
may present, within a few days after the Division’s factual investi- 
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gation has been completed. A division of an industry which be- 
lieves itself to be entitled to separate classification must be 
prepared to present to the committee all the evidence on which 
its contention rests, without being given an opportunity to ascer- 
tain whether or not such data, or some part of it, has already 
been reported to the committee. Duplication could be prevented 
if adequate opportunity were given all interested parties to study 
the material which the Division proposes to present to the com- 
mittee, in order to determine whether any additional presentation 
were necessary or advisable. This would save the time of the 
committee, and save considerable waste effort on the part of the 
affected groups. 

43. Act of July 2, 1890. 26 Stat. 209, 15 U.S.C. 1. 

44. Act of Oct. 15, 1914, 38 Stat. 730, 29 U.S.C. 52, Sections 6, 20. 

45. Duplex Printing Press Co. v. Deering, 254 U. S. 443, 41 
S. Ct. 1722; Bedford Cut Stone Co. v. Journeymen Stone Cutters 
Assn. 274 U. S. 37, 47 S. Ct. 522; American Steel Foundries v. Tri- 
City Central Trades Council, 257 U.S. 184, 42 S. Ct. 72. 

46. Act of March 23, 1932, 47 Stat. 70, 29 U.S.C. 101. 

47. United States v. Hutcheson, 312 U. S. 219, 232, 61 S. Ct. 463. 

48. Idem. 

49. Idem. 

50. Teller, “Federal Intervention in Labor Disputes,” 40 Mich. 
L. Rev. 24 (1941). 
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applicability of the anti-trust laws to labor unions. 
Even such activities as might otherwise be indictable 
under the Sherman Act are, as recently pointed out by 
the Supreme Court, beyond the purview of the statute, 
despite active interference with interstate shipments, 
where the union’s purpose is not to control market 
prices in other states but only to aid in the resolution 
of a particular industrial dispute.” 

If the effect of these decisions is to exempt labor 
unions completely from the anti-trust laws, new legisla- 
tion is needed. A remedy should be provided for all 
cases where there exist unreasonable restraints designed 
to prevent the use of more efficient manufacturing 
methods, to compel the hiring of useless and unnecessary 
labor, to enforce systems of graft, to maintain illegally 
fixed prices, or to destroy an established and legally 
certified collective bargaining agency.*? 

Even if there still remains an area where the anti- 
trust laws impinge on such union activities as unreason- 
ably restrain trade and commerce, still a need for 
clarifying legislation remains. Congress should define 
the activities deemed to fall outside those “legitimate 
objects” of unions which are protected by the Clayton 
and Norris-LaGuardia Acts.°* The phraseology of the 
present statutes, conceived in terms of restraints asso- 
ciated primarily with manufacturing and mercantile 
enterprise, is seemingly unfitted for the purpose of cor- 
recting related but somewhat dissimilar interference 
with free competition on the part of labor. The need is 
for an appropriate tool through which the courts may 
vindicate, as against any oppressive combination, the 
public interest in free markets. Unions have become 
another form of private enterprise, employing sanctions 
of economic coercion as potent as any that manufactur- 
ing and mercantile enterprises have ever employed, and 
they should be subject to similar restrictions.™ 


Administration 
Effective administration of the anti-trust laws, so far 
as they affect the labor relations field, has been largely 
hampered by the obscure terms of the controlling statu- 
tory enactments. Amendment is required to implement 
the announced administrative policy of prosecuting all 
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restraints which threaten to increase consumer costs or 
eliminate smaller businesses.** 


NEW LAWS 

Laws alone cannot lead us to the complete attainment 
of the general objectives above described. Progress 
toward that end can be expedited, however, by changes 
in federal labor relations law which would take the 
form of new enactments, rather than amendments to 
existing statutes. A broad outline of the scope and pur- 
pose of such proposed changes in statutory enactment 
and administration, suggestive rather than definitive in 
nature, may be briefly sketched. 


STATUTORY ENACTMENT 


The War 

Acceleration of armament manufacture through elim- 
ination of strikes and lockouts is a prime war-time need. 
But we cannot compel uninterrupted production by 
law. Rather, we must rely primarily on patriotism and 
cooperation—and perhaps on the strong right arm of 
executive action, in unforeseeable emergencies that may 
arise. 

The enlargement of the federal government’s media- 
tion service within the past year,®* and the successful 
record attained, indicate that mediation remains the 
most practical method of dealing with the shifting ten- 
sions of a war-strained national economy. Compulsory 
arbitration, being unacceptable both to union and to 
factory management, can offer no promise of an easier 
way out. A general statutory prohibition of strikes in 
defense industries would be likewise impracticable, 
although the experience of January, 1942, suggests that 
a need may arise for the establishment (either by legis- 
lative or administrative action) of a rule that participa- 
tion in a strike will result in immediate revocation of a 
draft deferment previously granted a worker because of 
his employment in an essential war industry. 

The immediate necessity, outweighing all others, is 
to minimize interruptions in the production of war 
goods. To do this, we must rely in the main on volun- 
tary agreement*’—on collaboration between government, 
industry, and labor. This will produce more enduring 
settlements than any reached by government dictation.** 





51. Apex Hosiery Co. v. Leader, 310 U. S. 469, 60 S. Ct. 982. 

52. See Karl Detzer, “Codes, Collusion, and Housing Costs,” 
The American Mercury, July, 1940; William Hard, “Labor and 
National Unity,” Readers’ Digest, November, 1939; J. T. Flynn, 
“Collusion in Building Stifles Recovery,” Colliers, June 17, 1939. 
C.f. provisions of the Act to Protect Interstate Commerce from 
Interference, 18 U.S.C. 420 (1934), construed in United States v. 
Local 807, (U. S. 1942) 10 U.S.L.W. 4217. 

53. See 8 L.R.R. 733, reporting such an attempt in H.B. 5259 
of the current term of Congress, defining as not within the 
legitimate objects of labor unions, combinations to (1) induce 
employers to deal with or employ members of one union where 
another has been certified by the N.L.R.B.; (2) require an em- 
ployer to give money or any other thing of value to a union officer, 
except pursuant to the published terms of a collective bargaining 
agreement; (3) require an employer to impose unreasonable re- 
strictions upon the use of any material, machines, or equip- 
ment; (4) combine with any employer to fix prices, allocate 
customers, restrict production, eliminate competition, or attempt 
to monopolize. 

54. “Labor is becoming capitalist,” said Justice Holmes (quot- 
ing T. N. Carver) in a letter to Lord Pollock in 1926. In another 
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he said (1919) “When the power of either capital or labor is 
exerted in such a way as to attack the life of the community, 
those who seek their private interest at such cost are public 
enemies.” “Holmes-Pollock Letters” (1941) pp. 28, 184, 197. 

55. CA., last year’s “five-point program” of the Department of 
Justice, 5 Lab. Rel. Ref. Man. 1147 (1940); 9 U. S. Law Week 
2485 (1941); Thurman W. Arnold, “Labor’s Hidden Holdup 
Men,” Readers’ Digest, June 1941, p. 136. 

56. Since March, 1941, Labor Department Conciliators have 
been given authority to inject themselves into any labor dispute 
without waiting until their services have been requested, and the 
membership of this Division has been enlarged. Stanley High, 
“First Line of Defense Against Strikes,” Current History and 
Forum, May, 1941. 

57. The English experience strongly indicates this view. See 
Emil Schlesinger, “Repressive Labor Legislation” 28 Am. Bar Ass'n 
jr. 7 (1942). 

58. Dr. John R. Steelman, head of the U. S. Labor Department's 
Conciliation Service, is quoted in the Reader’s Digest of May, 
1941, page 33, as saying that the only good settlements are those 
which have been hammered out by negotiation. 
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Strikes and Picketing 

An average loss of more than fifteen million man-days 
of useful labor annually, during the past five years,*® as 
a result of strikes, graphically suggests (when translated 
into terms of productive loss, and increased cost of 
production, and consequently increased prices, and 
diminished purchasing power) the desirability of finding 
a means of reducing the economic loss thus entailed, if 
it can be done without depriving labor of the oppor- 
tunity for effective utilization of its primary weapon. 
Would not a tremendous saving of goods and money 
be effected by adoption of a law imposing a compulsory 
cooling-off period precedent to the calling of a strike or 
lockout?®’ Such measures have achieved remarkable 
success in contemporary labor history, by providing an 
opportunity for mediation and voluntary arbitration, 
and by placing on one disputant or the other the onus 
of accepting responsibility for refusing to settle a dispute 
which the public feels should be settled. 

While the right to strike should not be restricted, yet 
the interests both of the workers and of the public 
recommend that relief be afforded employees thrown 
out of their jobs as a result of a strike called by a 
minority faction within a plant. The right of any group 
of workers to quit their job singly or in combination, 
for whatever reason they deem sufficient, should remain 
~—and likewise the right to persuade other employees in 
the same or other plants to join them in striking; but at 
the same time it does not seem fair for an entire plant 
to be closed down, at the insistence of a minority, when 
a majority of the employees wish to continue at work, 
and would do so were it not for fear of the consequences 
of attempting to cross the picket line. This situation 
could in large part be prevented by making permissive 
provisions for the taking of secret strike votes under 
governmental supervision, and by providing that in 
case of strikes called otherwise than pursuant to the 
affirmative vote of the majority of the workers, all forms 
of mass picketing would be prohibited, and use of 
non-striking employees 


threats or coercion § against 


would be a federal offense. 


Disclosure of Union Administration 

The traditional reluctance of courts of equity to 
interfere with the internal affairs of private corporations 
has been modified by growing inroads established by 
judicial decree, and by legislative requirement of full 
disclosure of the most detailed minutiae of corporate 
history and management, in connection with security 
issues, annual SEC reports, and countless tax state- 
ments. The interests of the stockholder and prospective 
investor in knowing what his corporate officers are doing 
is thus amply protected. 

No such protection has ever been afforded, however, 


either through judicial doctrine or legislative enact- 
ment, for the corresponding interest of the worker in 
his union. If anything, he is in greater need of such 
protection. While the corporate member is free to re- 
frain from buying stock, or to sell it, the union member 
often has no such privileges. Rather, he must join to 
keep his job; and in giving up his membership he would 
be giving up his means of livelihood. Nor can he, in 
most cases, rely on private suit to attack asserted fraud 
on the part of his directors. Not only does he face a 
difficulty in finding a remedy among the established 
forms of action (a hardship never faced by the corpor- 
ate member), but he faces the bitter realization that 
lack of success in the courts will mean not only a liability 
for costs and attorney fees, but a blacklisting which may 
preclude the opportunity for all future times of gainful 
employment in the trade in which he is skilled.* 

The accumulated experience of recent years indicates 
that in some at least of the many autonomous unions 
which make up the national federations, and over which 
the federated organizations have little control, the rank 
and file members have been wholly deprived of all 
opportunity for effective participation in the adminis- 
tration of their unions, and do not even have the means 
of learning what their unions are doing with dues 
collections. 

Why shouldn’t the law require that unions publish 
financial reports, duly audited, of moneys collected and 
disbursed? ‘Those unions which have voluntarily as- 
sumed this responsibility seem to have lost none of their 
efficacy. Presumably the burden should be no more 
onerous for those which have hitherto failed to do so. 
Such disclosure would reveal to union members whether 
their dues payments and assessments, aggregating some 
$500,000,000 annually,®? are being used to finance pro- 
jects they do not wish to support (there is some evidence 
that the cloak of secrecy which covers these disburse- 
ments hides certain dark purposes), and would reveal to 
the public whether there exists a need for regulation of 
the methods employed by union management in their 
competition for the control of the labor market—a com- 
petition which is not purely altruistic endeavor. 


But financial reports, while revealing past actions, 
afford no means for control. The rank and file member- 
ship, if they wish to assume it, should be entitled to 
means for exercising democratic control over the man- 
agement of their local unions. Minority stockholders 
commonly enjoy the advantages of cumulative voting, 
but some unions have gone through years without an 
election of officers. Should not union members have 
the right to select their officers by secret ballot at regular 
elections? Should there not be made available to them, 
perhaps at the offices of the National Labor Relations 





59. See Labor Information Bulletin, May 1941, and other similar 
reports of U. S$. Bureau of Labor Statistics; 9 L.R.R. 666. 

60. Adopting the criteria of other statutes, such a federal law 
could be made applicable to any industry where an interruption 
of production would affect commerce or the production of goods 
for commerce. The annual reports of the labor mediation boards 
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of Michigan and other states having such laws, amply illustrate 
their effective operation. 


61. See Robert S. Binkerd, “Will Congress Rescue the Unions?” 
168 Atlantic Monthly 549, (Nov., 1941). 


62. Idem. 
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THE WAR IN A 


Board, sworn statements revealing: the names and 
addresses of officers, their terms of office and compensa- 
tion, and the date of their election; the scale of dues, 
assessments, and fines; the provisions of constitution 
and by-laws; and further similar data? 

The union has rightfully assumed a respected and 
important place in the organization of productive enter- 
prise. It has achieved power largely as a result of sanc- 
tions provided by law. By the same sanctions, honest 
If the law, 
through provision for compulsory publicity, lets in the 


exercise of that power must be required. 


light on union administration, the dues-paying members 
will see to its honest control. 


Administration 

The general requirements of good administration— 
adoption of fair procedures administered by competent 
officials—are the same in the field of labor relations as 
in other branches of government. The suggestions above 
made for procedural improvements in existing agencies 
state generally the criteria that should be followed in 
the administration of any new laws which may be 
passed. The problem of assuring able officials is no 
different here than in other cases.** Similarly, the oppor- 
tunities for simplification of reporting requirements, 





63. To keep in the public service the many able officials now 
found there, and to attract other competent men, civil service 
protection could well be broadetied, and the top civil service salary 
increased from $9,000 to, say, $15,000. If public service is made 
more attractive, higher office holders will be more permanent— 
a distinct gain. The Wage and Hour Division has had four heads 
in the three years of its history. The Securities and Exchange Com- 
mission, since 1934, has had five chairmen. Frequent changes in 
the leadership of bureaus interfere with the smoothness of their 
operations. 

64. One of the difficulties of present administrative procedure 
is the unduly large number of returns, reports, and questionnaires 
that must be filled out annually. Any employer of eight or more, 
for example, must furnish advice as to total wages paid, not only 
in reporting his liability for old-age benefit taxes, but also in paying 
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and for possible unification of separate agencies, are 
much the same here as in other fields.®* 

Particularly in the field of labor relations, however, 
is there a need for greater insistence on the impartiality 
of administrative officers. There should be no room 
in any agency for officials or subordinates whose con- 
cern it is to serve the interests of a special pressure 
group.®® Strike conciliators who carry union cards in 
their pockets cannot effectively represent the national 
interest; nor can officials whose sympathies are entirely 
with the employer. Administrative organization should 
be so ordered that the government's representatives in 
the field of labor relations can and will consider as 
their prime duty the task of facilitating the smooth func- 
tioning of the nation’s productive organization, viewed 
as a whole. They should strive for better factory man- 
agement, better union management, and better market- 
ing, so that managers of capital and labor, instead of 
building barricades around business profits and labor 
wages, will direct their common efforts toward more 
efficient production—toward manufacturing better and 
selling more cheaply—to the end that consumers will 
have more power to buy, and that there will be a greater 
prosperity to share. 


to the same branch of the federal government his unemployment 
insurance taxes. The same information, of course, must also be 
given the state agency administering the state unemployment com- 
pensation law. Likewise, it is revealed as a business expense 
deduction (and again in separate information returns) in con- 
nection with the federal income tax; and, in many cases, in still 
other tax returns. A surprisingly large number of concerns find 
themselves required to file 50 or more reports annually to govern- 
mental agencies. Many of the reports duplicate, in part at least, 
information already given. Simplification of reporting require- 
ments is highly desirable. With it, opportunities will be found for 
closer co-operation, if not actual unification, of separate agencies 
operating in allied fields. 

65. See William Hard, “Pressure Groups Within Government,” 
Readers’ Digest, October, 1941, p. 1. 
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\\ HAT is truth?” said Pilate. He spoke to a 
prisoner accused by his own people of be- 
traying their faith. “What is justice?” he 

might have said with little change in meaning. “What 

am I doing here, sitting in judgment? What am I to say 
when the high priests of a people thrust at me a victim 
of their anger and insist on punishment?” 

For twenty-six days recently, four French politicians 
and a soldier faced ten judges in a little country town 
and heard themselves accused of betraying their country. 
Ihe whole of the Western World listened and wondered. 
On the surface the people of France were complaining 
of five fellow countrymen who “had committed crimes 
or betrayed their duty at the time of the transition from 
peace to war before September 4, 1939.” So ran the 
indictment. 


June, 1942 VoL. 28 
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The General of 
France—that third of France that remained unocc upied 


prosecutor was the Procurator 
by German troops and which was the refuge of what 
stood for the legitimate succession of the sovereign 
state. There was no France anywhere if this was not 
the nation. The tribunal was its Supreme Court, 
created it is true by the edict of an old general who 
had assumed the headship of the state, and even forced 
to listen to arguments that it was illegally constituted, 
but it was without a rival. If this was not the court of 
the nation there was no court at all. The judges were 
drawn chiefly from the old justiciary and they wore 
the traditional ermine, gowns and decorations that 
marked loyal service to the law or arms of the Third 
Republic. The hearing room was an ancient palace 
which for many years had served as a provincial court 
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house. There were all the forms of ordinary justice. 

“What is truth?” these judges must have asked them- 
selves. From February 19 to April 2 they listened courte- 
ously and patiently to the spokesman of their people 
complain of the conduct of two ex-premiers, Blum and 
Daladier, a principal general, Gamelin and two lesser 
former national officials. On April 2 the trial was in- 
terrupted by a postponement for two weeks. It has not 
been resumed and nobody expects it ever to be so. The 
episode is one of the most thought-provoking state trials 
in history. It is rich with suggestion about the opportuni- 
ties for mockery in public hearings and on the other 
hand with illustration of the merits which are intrinsic 
in the nature of that sort of procedure. 

It is clear now that none of the actors were what they 
purported to be. Hands of Jacob and voices of Esau 
were everywhere. The prosecutor was not France but 
the German Reich. Hitler ordered the trial, and then 
abandoned it, when it did not accomplish his purpose. 
The defendants were not four tarnished politicians and 
- a beaten soldier. The real defendant was French democ- 
racy, the tradition of the Republic, indeed the tree that 
grew from the bloody plough-shares of the French 
Revolution. The charge was really one against the 
efficiency and usefulness of these institutions as con- 
trasted with the boasts of Fascism. The bill of particu- 
lars, to use our Anglo-Saxon term, read that democracy 
has led the French to defeat and disaster. The judges 
whose ears were addressed were not the ten cowed and 
subservient magistrates and men-at-arms who sat behind 
the bench. It was the Western World that was to listen. 
Every facility was given to American, British and other 
foreign correspondents. They were expected to broad- 
cast the shame of democratic processes. The result 
desired was not the imprisonment of anybody but the 
creation of awe in the West for German political 
methods while we hung our heads and repented of our 
own. The trial was abandoned when it was evident in 
Berlin that this verdict could not be obtained. 

The trial in short was not merely a burlesque of the 
machinery of justice. That much was self-evident. No 
one anywhere abroad expected justice to be done to 
the five prisoners. The procedure was more than a 
burlesque. It was a metaphor, a sort of pageant, a 
fantastic dramatization of a war of ideas. Somcumes 
a real trial, like that of Dreyfus or Sacco and Vanzetti 
grows by force of events to reach beyond mere persons 
or their acts and symbolize great issues. Was a mock 
trial ever before invented to accomplish such an end? 
Are the Nazi leaders the first group so captured by zeal 
and conviction, so full of faith in propaganda as to plan 
so fantastic a mummery? Is there anything too extrav- 
agant for the minds that planned the Reichstag fire 
and the Riom trial? Both performances approached 
success. 

There is something to chew also on the other side of 
the mouth. The French trial failed in the end to attain 
its object, failing it would seem because of the intrinsic 
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merits of public hearing. ‘The Germans, as Hitler him- 
self stated on March 15, intended to prove that the 
French Republic, or to put it another way, the dema- 
gogues who were characteristic of the Republic, had be- 
trayed the nation by provoking war. The hearing 
scarcely touched this point and spent its whole energy 
in debate over whether military preparations for 
victory had been neglected. Charged with “war guilt,” 
the defendants led the discussion away from the causes 
of war to the causes of disaster. 

The waywardness of really open hearing is proverbial. 
Every advocate or even debater knows how easily the 
issue over “x” is converted into that of “y”, how often 
a free and extended argument turns on some unexpected 
or collateral point. The Riom trials could accomplish 
nothing as effective propaganda if they did not con- 
vincingly preserve the appearance of liberal and open 
examination. The real concern of the French people, 
the real curiosity of lawyers, judges and witnesses was 
focused on the problem of why the war was lost and not 
why it was begun. Only Germans disguised as French 
could have held to the artificial topic and the fraudulent 
charge intended. The mechanism of public and un- 
restricted hearing in itself carries a certain guarantee 
against fraud. This has been known to Anglo-Saxon 
people at least since the Star Chamber. 

J-G.R. 


TAX STATUS OF PUBLIC HOUSING 
(Continued from page 384) 
national, state or local, may choose to build for the 
people. This is the approach which has been taken to 
secure minor exemptions for homesteads to encourage 


private home-ownership.*° 





26. The following states exempt homesteads from property tax 
levies of all governmental units: Florida, Const., Art. X, Sec. 7, L. 
1935, Ch. 17060; Louisiana, Const., Art. X, Sec. 4 (11), (also see 
next group) ; Oklahoma, Const., Art. XII, L. 1936 (S.S.), H. B. 3 L. 
1939, H. B. 460; Wyoming, L. 1937, Ch. 140, L. 1939, Ch. 47. 

The following states exempt homesteads from property tax 
levies of state government and of some, but not all, local govern- 
ments: Georgia, Const., Art. VII, Sec. 2, Par. 7, L. 1937 (S.S.), 
Art. 36, L. 1939, H. B. 35, S. B. 58; Louisiana, Const., Art. X, 
Sec. 4 (9) ; Mississippi, L. 1940, Ch. 127, 128. 

The following states exempt homesteads from property tax 
levies of the state government only: Alabama, L. 1939, Act 488; 
Arkansas, Const., Amend. No. 22, L. 1937, Act 247, L. 1939, Act 
206; Minnesota, L. 1937 (lst S.S.), Ch. 86; South Dakota, L. 1937, 
Ch. 209, L. 1939 H. B. 22; Texas, Const., Art. VIII, Sec. 1A. 

Ihe following states give preferential treatment, but not tax 
exemption, to homesteads: Jowa, Cd. 1939, Sec. 6943.142-6943.155, 
L. 1941, H. F. 165, 351, S. F. 248; Minnesota, L. 1939, Ch. 359; 
West Virginia, Const., Art. X, Sec. 1 (Adopted 1932). 

The above table does not include: (a) those homestead exemp- 
tion laws and constitutional provisions which apply only to 
specified classes of property owners (such as war veterans) , 
or (b) those exemptions of small amounts which in the main 
apply only to personal property but which may in some jurisdic- 
tions and in a small number of instances remove some real 
estate from tax rolls. A “homestead” is generally understood to 
be a house, together with the plot of ground upon which it 
stands, occupied by its owner and his family as their home. In 
many states this term has been defined by courts in connection 
with cases arising out of constitutional provisions and laws relating 
to exemption of homesteads from attachment to liquidate debts. 
In most of the states which have adopted a homestead tax 
exemption or preference policy, the term “homestead” has been 
defined either by law or administrative ruling in some considerable 
detail. These definitions vary more in wording than in substance. 
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By RUFUS G. POOLE 


Of the District of Columbia Bar 


HE upsurge of industrial activity in the United 
States by reason of the rearmament program was 
accompanied by a greatly increased number of 


strikes. Defense work was being seriously delayed. The 


number of man-days of idleness due to industrial dis- 
putes rose rapidly from 458,314 in December, 1940 to 
543,803 in March, 1941*. Existing agencies of the 
Government were unable to deal with the situation 
effectively. To cope with the problem the President 
of the United States, on March 19, 1941, created the 
National Defense Mediation Board to adjust and settle 
disputes in defense industries by (1) facilitating collec- 
tive bargaining between the parties before the Board, 
(2) affording means for voluntary arbitration, and (3) 
making findings of fact and recommendations which 
could be made public in the interest of industrial 
peace®. 

The Mediation Board, 
While successful in settling 77 disputes of the 109 which 
were referred to it by the Secretary of Labor, it did not 
adequately achieve the purpose of its creation—namely, 
suspend the use of the strike weapon in industrial 


however, was short-lived. 


disputes. It gradually lost public support, notwith- 
standing a record of increasing success in preventing 
stoppages of work. in the 
Captive Coal Mine dispute on November 11, which 
caused the CIO members of the Mediation Board to 
tender their resignations, it ceased to function as a 
board*. After the country was plunged into war follow- 
ing the attack on Pearl Harbor, December 7, 1941, it 
became clear that the National safety would not permit 
strikes and lockouts to interrupt production and trans- 
portation in industries related to the war effort. It was 


Following the decision 


now universally recognized that the labor of the factory 
worker was as vital to victory and the defense of the 
country as the services of the soldier and sailor. 
Seeking to eliminate all interruptions to production 
caused by labor disputes, the President, on December 
17, called a national conference of representatives of 
labor and industry. The conference quickly reached 


an agreement to settle all labor controversies for the 
duration of the war by peaceful means and without 
resort to strikes and lockouts and recommended the 
establishment of machinery for that purpose. Acting 
pursuant to this agreement, the President on January 
12, established the National War Labor Board, pro- 
claiming “that the national interest demands that there 
shall be no interruption of any work that contributes 
to the effective prosecution of the war.”® On this new 
war agency the President placed the responsibility for 
the final adjudication of labor disputes’. 

The Board has been referred to by its chairman as 
a “Supreme Court of Labor Relations.” But in one 
respect the adjudicatory function of the Board is 
uniquely different from that of the Court. A court 
determines legal rights and in doing so is assisted in 
its judgment by fixed rules of law as established by 
constitutions, statutes, common law principles and case 
precedents. The Board on the other hand is directed 
to determine economic interests of contending parties 
and to considerable degree without the benefit of pre- 
determined policies. From the terms of the order, the 
Board would appear to have the same freedom in fixing 
conditions of employment as the parties to a dispute 
would have if they fixed them by collective bargain- 
ing. But as a matter of practice, as will hereafter be 
shown, the Board has not assumed such latitude of 
action. Moreover, the President has recently announced 
a wage policy which the Board and other government 
agencies are directed to observe. 

If the prescribed duties and responsibilities dele- 
gated to the Board appear to be strangely broad and 
undefined as compared with those of peacetime agen- 
cies, so also are the powers to enforce Board orders 
when they are viewed in the light of actual practice as 
comprehending the vast war powers of the President. 

But, in establishing the National War Labor Board, 
Roosevelt was following precedent. President Wilson 
established a somewhat similar board by an identical 
name during the course of the first world war’. Headed 





1. Established by Executive Order No. 9017, dated January 
12, 1942. 

2. See Jaffe-Rice Report on the work of the National Defense 
Mediation Board (1942) p. I. 

3. Ex. Or. No. 8716, 6 Fed. Reg. 1532, (1941). 

4. See Jaffe-Rice Report, for a history of the work of the 
N.D.M.B., supra, note 2. 

5. Ex. Or. No. 9017 (Jan. 12, 1942) (C.C.H. Labor Service 
Sec. 1300-7) The preamble to the Ex. Or. recites that the con- 
ference which met on Dec. 17, 1941, agreed that “for the duration 
of the war, there shall be no strikes or lockouts and that all labor 
disputes shall be settled by peaceful means, and that a national 
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War Labor Board shall be established for the peaceful adjust- 
ment of such disputes.” (Emphasis supplied). Taken literally, 
this statement shows that the President construed the agreement 
to submit labor disputes to a N.W.L.B. for adjustment as embrac- 
ing disputes over the closed shops, or union security. 

6. Last sentence of Sec. 3, Ex. Or. No. 9017, supra note 5, 
provides: “After it takes jurisdiction, the board shall finally 
determine the dispute, and for this purpose may use mediation, 
voluntary arbitration under rules established by the Board.” 

7. See Bulletin of U. S. Bur. of Labor Statistics No. 287 (1921) 
for a comprehensive history of formation and activities of 
N.W.L.B. of First World War. 
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by William Howard Taft and Frank P. Walsh, it was 
commonly known as the Taft-Walsh Labor Board. 
Certain significant differences and similarities in the 
two war labor boards will hereafter be noted. 

Because of the many cases coming before the Board 
which require the services of members of the Bar, it 
is the purpose of this article to explain the manner in 
which it operates in adjudicating the economic in- 
terests of labor and industry and outline its composi- 
tion, jurisdiction, procedure and powers. 


I 
Composition and Organization of the Board 


The Board is composed of twelve special com- 
missioners appointed by the President, representatives 
of employees, employers and the public. The chairman 
and vice chairman of the Board are designated from 
the members representing the public by the President. 
The Board also has eight alternate members—four 
representatives of employees and four representatives 
of employers. The alternate members serve as Board 
members in the absence of regular members represen- 
tative of their respective groups*. 

An amendment to the Executive order establishing 
the Board authorizes the appointment of associate mem- 
bers to act as mediators in any labor dispute pursuant 
to the direction of the Board®. The administrative 
regulations provide that the associate members shall be 
eight representatives of the public, eight representatives 
of employers and eight representatives of employees’®. 

The Board maintains a standing committee on new 
cases consisting of six of its members—two members 
from each of the groups represented on the Board, the 
function of which is to determine the disposition of a 
case, that is, assign it to mediation, investigation or 
send it directly to the full Board for determination of a 
jurisdictional question or for final decision". 

A staff of regular employee mediators, investigators 
and examiners are also maintained to expedite the 
handling of cases; and whenever the Board finds that 
for expedition of its work it is necessary or desirable to 
do so, the chairman with the advice and consent of the 
Board designates a special mediator, investigator or 
examiner to act in a particular case who is not a regular 
member of the Board'. 
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II 
Jurisdiction of the Board 

The jurisdiction of the Board is derived from 
paragraphs two and three of the Executive Order". 
For an affirmative jurisdictional grant they are not 
happily phrased. Section 2 establishes conditions pre- 
cedent to Board power while section 3 prescribes the 
procedure for the adjustment of labor disputes “which 
might interrupt work which contributes to the effective 
prosecution of the war.”” The language quoted from 
section 3 appears to be descriptive of the type of labor 
dispute jurisdiction of which is lodged with the Board. 
It suggests that the powers of the Board are limited to 
disputes which “might interrupt work.” But to give 
it such a meaning would seem unwarranted as it would 
require the Board in each case as a basis of jurisdiction 
to make a determination which would reflect upon the 
good faith of the parties (labor and industry) who, the 
preamble recites, “have agreed that for the duration of 
the war there shall be no strikes or lockouts and that a 
national war labor board shall be established for the 
peaceful adjustment of disputes'*.” 

A more doubtful question arising from the use of 
the words “might interrupt work” is whether or not 
the Board is authorized to take jurisdiction of a dispute 
where a strike or lockout is in progress. The order 
proceeds upon the assumption that labor disputes are 
not to result in stoppages of work but the Board has 
already asserted jurisdiction in such cases’. 

Finally, the foregoing provision would appear to 
limit the jurisdiction of the Board to labor disputes 
which might interrupt work “which contributes to the 
effective prosecution of the war.” This limitation also 
is probably of little practical significance as the com- 
ponent parts of our economy are so interdependent 
that most productive labor can be shown to make some 
contribution to the war effort. 

A dispute must pass through three steps before the 
jurisdiction of the Board attaches. First, the parties 
must resort to direct negotiations or to the procedures 
provided in a collective bargaining agreement. Second, 
the services of the Commissioners of Conciliation of the 
Department of Labor must be used. Finally, the 
dispute must be certified by the Secretary of Labor to 
the Board or the Board may, after consultation with 
the Secretary, take jurisdiction on its own motion.’® 





8. Ex. Or. 9017, Sec. 1, supra note 5. 

9. Ex. Or. No. 9038 (Jan. 26, 1942) (C.C.H. Labor Service, 
Sec. 1310.11). 

10. Admin. Reg. No. 1 (Jan. 22, 1942) (C.C.H. Labor Service, 
Sec. 1351.08) . 

Il. Ibid., (1351.15) ; Admin. Reg. No. 2, Rule 3, (Jan. 22, 1942 
amended Feb. 24, 1942 and March 3, 1942) (C.C.H. Labor Service 
Sec. 1352.03) . 

12. Ibid., (Sec. 1351.12-13). 

13. These sections are as follows: “2. This order does not apply 
to labor disputes for which procedures for adjustment or settle- 
ment are otherwise provided until those procedures have been 
exhausted. 

“3. The procedures for adjusting and settling labor disputes 
which might interrupt work which contributes to the effective 
prosecution of the war shall be as follows: (a) The parties shall 
first resort to direct negotiations or to the procedures provided 


396 


in a collective bargaining agreement. (b) If not settled in this 
manner, the Commissioners of Conciliation of the Department 
of Labor shall be notified if they have not already intervened 
in the dispute. (c) If not promptly settled by conciliation, the 
Secretary of Labor shall certify the dispute to the Board, provided, 
however, that the Board in its discretion after consultation with 
the Secretary may take jurisdiction of the dispute on its own 
motion. After it takes jurisdiction, the Board shall finally deter- 
mine the dispute, and for this purpose may use mediation, 
voluntary arbitration under rules established by the Board.” Ex. 
Or. 9017, supra note 5. 

14. Ex. Or. 9017, supra note 5. 

15. See Admin. Reg. No. 2, Rule 2, supra note 11; also Pre- 
amble to Ex. Or. 9108 (March 21, 1942) seizing the properties 
of the Toledo, Peoria and Western Railroad Co. for the govern- 
ment, infra note 80. 

16. Supra note 13, sec. 3. 
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Thus, the Board refused to consider a dispute between 
General Motors Corporation and the United Auto- 
mobile Workers of America because an existing con- 
tract provided that the dispute should be “submitted 
for adjustment under the machinery set up under this 
contract for settlement” and referred the case back to 
the parties with the statement that “the dispute should 
be submitted first to settlement under any procedure 
that is set up in any contract between the parties, other- 
wise conciliation should be immediately invoked. If all 
other procedures fail, the matter will be submitted to 
the Board for final settlement'’.””. While the Board 
refused to determine the dispute it did take jurisdiction 
for the limited purpose of directing the parties to 
follow section 3(a) of the Executive Order. 

The typical case coming before the Board is one in- 
volving a dispute between a single employer and a 
union representing a group of his employees, over a 
term or condition of employment which is not governed 
in any existing agreement between the parties. But 
many cases coming before it do not follow this pattern. 
For example, it has assumed jurisdiction of disputes 
between two rival unions,'* of disputes between several 
employers of an industry, and the employees of an 
industry’®. And while it has not had occasion to do so 
it may determine disputes between an employer and a 
group of unorganized workers*®. Moreover, the Execu- 
tive Order places no limitations upon the subject 
matter of Board jurisdiction. Every condition of em- 
ployment not established by law would seem to come 
within its province. 

But in several cases the Board has declined to take 
jurisdiction or has assumed it for a limited purpose. 
Thus, it refused to take jurisdiction in a wage dispute 
between Postal Telegraph-Cable Company and Amer- 
ican Communications Association, CIO, on the grounds 


that there was an existing contract fixing the wage 
situation which could not be altered under its terms 
without the mutual consent of the parties*'. And in a 
dispute between the Municipal Workers of America, 
CIO and the City of Newark it declined to determine 
the controversy stating that it should be settled by the 
Commissioners who were responsible for the ad- 
ministration of the city®*. Assuming jurisdiction of a 
dispute over a matter not covered by an existing con- 
tract it refused to consider “any dispute which may 
arise in the future in connection with the negotiations 
of a new labor contract®*.””. Neither will the Board take 
jurisdiction of a dispute for the purpose of determin- 
ing the merits of a question already adjudicated by a 
court of competent jurisdiction®**, and it has held that 
it does not have power to issue a binding ruling upon 
the question of whether or not a provision proposed to 
be incorporated in a collective bargaining agreement 
between the parties to the dispute would be violative 
of the Sherman Anti-Trust Law®°. 

The Executive Order itself withholds from the Board 
jurisdiction over “labor disputes for which procedures 
for adjustment or settlement are otherwise provided 
until those procedures have been exhausted**.” Hence, 
the Board has no authority to determine a dispute be- 
tween a union and a railway carrier until the parties 
to the dispute have exhausted the procedure of the Rail- 
way Labor Act*’. Neither can the Board take jurisdic- 
tion of a representation dispute** or a dispute involv- 
ing the right to organize and bargain collectively, where 
the parties are subject to the National Labor Relations 
Act, until the controversy has run the gamut of that 
Act. But after other procedures have been exhausted, 
the Board may take jurisdiction of the dispute if it 
continues**. If, however, the dispute has been resolved 
by an administrative agency or a court of competent 
jurisdiction, it is doubtful whether the Board would 





17. N.W.L.B. release PM 2594 (Feb. 27, 1942). 

18. Spicer Mfg. Co., case No. 22, NWLB release PM 2531 (Feb. 
20, 1942) ; See also Los Angeles Railway Corp., case No. 1, NWLB 
release P.M. 2523 (Feb. 20, 1942) 

19. Hotel Employers Association of San Francisco, case No. 21, 
NWLB release B27 (April 7 1942); Central States Employer's 
Negotiation Committee, case No. MB105, NWLB release B12, 
(March 26, 1942). 

20. The Taft-Walsh War Labor Board took jurisdiction of 
many disputes involving unorganized workers. See Bulletin of 
U. S. Bur. of Labor Statistics pp. 25-26, supra note 7. 

21. NWLB release B22 (April 1, 1942); but c.f. with Babcock 
& Wilcox Co., Barberton Works, NWLB release PM 2581 (Feb. 
27, 1942). 

22. NWLB release PM 2624 (March 5, 1942). 

23. Federated Fishing Boats of New England and New York, 
case No. 16, NWLB release PM 2471 (Feb. 11, 1942). 

24. Los Angeles Railway Corp., case No. 1, supra note 18. This 
case involved a dispute between rival unions over which repre- 
sented the majority of employees and over the validity of a 
closed shop contract the employer had made with one union. 
rhe National Labor Relations Board declined to take jurisdiction 
because the activities of the companies were intrastate in charac- 
ter. A California court in a suit brought by one of the rival 
unions, held that the closed shop provision was valid under a 
state statute which condemns labor contracts obtained through 
company coercion. The Board, in a written decision fully con- 
sidering the case, said in part: 

“* * * when one union, such as the AFL in this case, secures 
a closed shop contract, and when a court decrees that that partic- 
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ular contract is a valid contract, such as the Superior Court has 
done in this case, that legal fact must be deemed controlling 
in the premises. Hence, in this case, there is no course open 
to the National War Labor Board but to say to the CIO: ‘You 
must accept as binding the decision of the California Court which 
has sustained the validity of the AFL closed shop contract in this 
case until such time as a higher court reverses the decision.’ That 
is the decision of the National War Labor Board on this Point.” 


“It is particularly fitting in this time of war that there be 
compliance with judicial processes and the decisions of judicial 
tribunals. Hence, the National War Labor Board does not pro- 
pose to deny a union any legal rights which have been granted 
to it in a decision by a court of competent jurisdiction.” 

25. Central States Employer’s Negotiation Committee case No. 
MB105 NWLB release B12 (March 26, 1942). But the Board in 
tris case ordered the employer to accept the provision in question, 
observing “It is the opinion of the Board that there should be 
no hesitancy on the part of either operators or the union to 
adopt the language * * * on the grounds of * * * any feared 
violation of the anti-trust laws. The record will show that the 
parties adopted the language in compliance with the orders of 
the National War Labor Board * * *.” 

26. See Ex. Or. 9017, Sec. 2, supra note 13. 

27. See NWLB release PM 2593 (Feb. 27, 1942) in re dispute 
between Toledo, Peoria and Western Railroad Co. and _ its 
employees. 

28. The Virginia Electric and Power Co., case No. 41, NWLB 
release B5 (March 19, 1942) 

29. Supra notes 13 and 27. 
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take the dispute except for the limited purpose of 
supporting the decision of the agency or court*®. 

In conclusion it should be recognized that due to the 
indefinite language of the Executive Order and the 
nonreviewability of the Board’s decisions, jurisdiction, 
to a considerable extent, becomes a matter of ad- 
ministrative determination, the safest guide to which 
are the decisions of the Board. 


III 
Practice and Procedure of the Board*’ 

The rules of the Board are by no means formalized— 
at least as much so as those of peacetime government 
agencies performing quasi-judicial functions. It has 
sought to keep its rules flexible to meet the emergency 
needs of the war situation and the varying demands 
presented by the many complex cases which come be- 
fore it and dispose of its cases as expeditiously as 
possible. But at the same time, it has endeavored to 
make its rules sufficiently uniform “to insure impar- 
tiality and orderly Board procedure,” and observe the 
“principles of fair play.” 

As has been noted before, the Executive Order creat- 
ing the Board provides that it shall take jurisdiction 
of a case either upon certification of the case to it by 
the Secretary of Labor or upon its own motion. After 
it assumes jurisdiction, a case is disposed of either by 
agreement of the parties, mediation, voluntary arbitra- 
tion or decision of the Board. The various procedural 
steps through which a case may pass before final 
settlement together with the operating practices of the 
Board are outlined hereafter. 

New Case Docket 

The executive secretary places each new case on the 
new case docket and notifies the parties that the Board 
has taken jurisdiction of the dispute**. The secretary is 
also instructed to keep the parties advised of the 
procedure to be followed thereafter**. After being 
docketed, the Standing Committee on New Cases deter- 


mines the disposition of the case. 


Standing Committee on New Cases 


If the committee is doubtful as to the Board’s power 
to act, or finds that the parties have not exhausted all 
applicable procedures for settling the dispute, or have 
not resorted to collective bargaining or used such pro- 
cedures as may be provided in a collective bargaining 
agreement or used the services of the Commissioners 
of Conciliation of the Department of Labor, it refers 
the case to the next meeting of the Board for disposi- 
tion". 

If the case is one in which the Board has power to act 
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and existing procedures for settling the dispute have 
been exhausted by the parties and the committee finds 
that the dispute might be settled by mediation, it re- 
commends to the Board that the case be put on the 
Mediation Docket*’. 

Where the committee determines that the dispute 
is of such a nature that mediation would not be appro- 
priate, the committee recommends that the case be put 
on the Board Docket. Where the committee finds, from 
the character of the dispute, that it will be necessary to 
conduct investigations or examinations prior to either 
the mediation of the dispute or the consideration of the 
dispute by the Board, the committee recommends to the 
chairman the designation of an investigator or examiner 
to investigate the dispute and report to the Board.** 


Notice to Parties 


After the committee determines the disposition of the 
case it is placed either on the Mediation Docket, Board 
Docket or Board Hearing Docket and the parties are 
notified of the time and place of mediation proceedings 
or hearings before the Board.** 


Mediation 

Appointment of Mediators:—The usual procedure for 
the mediation of a case is by a tri-partite panel desig- 
nated by the chairman from the associate members or 
from the Board’s list of public, industry and labor medi- 
ators.** The chairman, however, has authority to ap- 
point one or more mediators without regard to this rule 
in any case where the parties have agreed. On any 
tri-partite panel, representatives of employers and em- 
ployees are equal.*® 

Statement of Position by Parties:—Parties to a dispute 
are required to prepare a brief and concise statement in 
writing of their position, setting forth the pertinent 
facts and issues in the dispute and, where practical, 
submit it to the secretary three days in advance of the 
mediation proceeding.* 

Stenographic Reporter:—A stenographic reporter is 
assigned to each mediation panel, and when directed 
to do so by the chairman, takes a verbatim report of the 
proceedings. Often such report is limited to the open- 
ing statement of the parties. The Board will not furnish 
the parties a transcript of the record taken during the 
mediation stage. 

Publicity:—Until a case is finally settled and deter- 
mined by the Board, no publicity regarding it may be 
given out by the parties to the dispute. The only public 
statements made are to come from the Board itself. It 
is also the policy of the Board that no one not directly 
interested in the dispute shall be allowed to be present 
during the mediation proceedings. 





30. See supra note 24. 
$1. The authority for this portion of the article, unless other- 


wise noted, is based on information obtained by the writer in 
interviews with members of the Board and its staff, and an un- 
dated release of the Board entitled “Suggestions Relating to Pro- 
cedure in the Handling of Cases on the Mediation Docket of 
the National War Labor Board.” 

32. Admin. Reg. No. 2, Rules 1 and 2. supra note 11. 
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33. Ibid. 
34. Ibid., rule 3. 
35. Ibid. 
36. Ibid. 
87. Ibid., rule 4. 
38. Ibid., rule 5. 
39. Ibid. 
40. Ibid., rule 6. 
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Opening Statement of Parties:—When the mediation 
proceeding is opened, each side is allowed to make a 
brief and concise statement of its position in the pro- 
ceeding without interruption by any of the parties to 
the dispute. As a general rule, the complainant is 
allowed to make the opening statement. Thereafter, 
the other party makes his statement and, in some cases, 
each side is allowed an opportunity to make a reply. 

Submission of Evidence:—Evidence of a formal char- 
acter is not received during the mediation stage, but if 
the controversy is over the terms of a contract, the con- 
tract is introduced at the beginning of the proceeding. 

The Mediation Process——The panel undertakes to 
bring the parties into complete agreement with respect 
to the points in dispute by collective bargaining. It 
should be emphasized that when the dispute is settled 
by mediation, it is based upon the consent and agree- 
ment of the parties rather than the judgment of an 
arbitrator or the Board. 


Voluntary Arbitration 

When the mediation panel finds that the parties are 
unable to reach complete agreement, it endeavors to 
induce the parties to submit the dispute to voluntary 
arbitration, either by an arbitrator of its own choosing 
or by an arbitrator selected by the Board or the chair- 
man, or in some manner agreeable to the parties. The 
difference between arbitration of the dispute under the 
terms of a voluntary agreement and determination of 
the case by the full Board has been explained by the 
Board as follows: 

* * * Under the first procedure, the parties themselves 
enter into a written agreement which defines the issues and 
the arbitration procedure and the manner in which the 
arbitrator is to be selected. The agreement may further, 
if the parties choose, set down the criteria and principles 
which are to guide the arbitrator in making his award. 
When a case is to be decided by the full Board, on the 
other hand, these matters are determined in the first in- 
stance by the panel and finally by the full board. In other 
words, in arbitration by agreement, the parties have con- 
trol of the procedure. In the absence of such an agreement, 
all the matters of procedure will be determined by the 
panel or the Board.*! 


Investigation and Fact Finding 

If the mediation panel is unable to dispose of all the 
issues in dispute, either in the mediation stage or by 
agreement to arbitrate, it has the responsibility of pre- 
paring the case for submission to the Board.** The pro- 
cedure of preparing the case at this point is much like 
the pre-trial procedure in a court of law. Its purpose 
is to define and narrow the issues and determine, insofar 
as possible, the pertinent facts in the dispute. The 
record must contain adequate support for any findings 
of fact which the panel makes. The panel is required 
to obtain, wherever possible, an agreed statement from 


the parties on all the facts and issues. The parties are 
often requested to assist in securing the facts. Where 
the issues are technical, the mediation panel may ap- 
point an investigator to investigate the issues on the 
spot and prepare a report on them to the panel. The 
panel may appoint an examiner to conduct a hearing 
either in the field or in Washington, at which evidence 
regarding the facts and issues may be presented. The 
panel may itself secure the facts by obtaining evidence. 
But there is no power to issue subpoenas or swear wit- 
nesses. What the Board is interested in obtaining from 
this stage of the proceeding is a full record which will 
permit “‘an intelligent, well-informed decision in the 
matter.” 
Mediation Panel Report to Board 

When the panel has secured all necessary informa- 
tion, it is required to prepare a report and recommenda- 
tion to the Board.*® The panel may submit its proposed 
findings of fact to the parties for the purpose of secur- 
ing an agreement upon as many of the findings as 
possible. The panel’s recommendations, however, as 
opposed to its proposed findings of fact, are ordinarily 
not so submitted. The case is thereafter listed upon 
the Board Docket. 

Action by the Board 

Meetings:—The Regulations of the Board provide 
that it shall determine all disputes which fall within its 
jurisdiction at duly held meetings and in accordance 
with promulgated rules of procedure.** Provision is 
made for holding regular meetings, beginning at 10:00 
o'clock in the morning on each Tuesday.*® Special 
meetings may be held upon the call of the chairman.‘ 
The Board sits in Executive session and in Hearing 
session. At its Executive session, the Board considers 
administrative matters and the disposition of cases 
which do not require formal appearance by the parties. 
In a Hearing session, there is a formal appearance of the 
parties before the Board.* 

Quorum and Voting:—A quorum consists of six mem- 
bers or alternate members of the Board, including not 
less than two members from each of the three groups 
represented on the Board.** 

The vote is by roll call and the majority vote governs 
the decision of the Board; each member being entitled 
to one vote on any matter put to vote before the Board 
with the tri-partite equality of voting preserved.*® 

Where the Board approaches the findings and recom- 
mendations of the mediation panel, it renders a decision 
based upon such findings and recommendations. The 
Board may desire further facts, in which case it may 
order an investigation and recommend that the chair- 
man designate an examiner and investigator to make 
such investigation and report to the Board. 

(Continued on page 441) 





41. Suggestions relating to procedure in the handling of cases 
on the mediation docket of the National War Labor Board. supra 
note 31. 

42. Ibid., rule 8. 

43. Ibid. 

44. Admin. Reg. No. 1, (Sec. 1351.01) supra note 10. 
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ANNUAL MEETING, MAY 12-15 
PRESIDENTIAL ADDRESS 


By HON. GEORGE WHARTON PEPPER 


I would not be wholly to our credit if we of the Amer- 

ican Law Institute were able to go about our business 

as usual. Whenever groups of loyal citizens nowadays 
meet together their program ought to reflect the dis- 
locations incident to war. 


While we recognize the inevitableness of such a situa- 
tion, we none the less regret that we cannot begin our 
session with a greeting from the Chief Justice of the 
United States. Worthy representation of the Supreme 
Court on these occasions has been our hitherto un- 
broken tradition. This year, however, Chief Justice 
Stone felt that he could not leave Washington to be 
absent from the post of duty even for a single day. 


The resulting lack of contact with the Court is one 
of the incidents of our temporary separation from Wash- 
ington. Like governments in exile we are doing our 
best to carry on. As a Philadelphian I need hardly 
assure you that Washington’s loss is Philadelphia's gain. 


After all, there are worse places in which to spend an 
exile. Philadelphia is a city built on the square—and 
we try to treat our visitors accordingly. Washington, on 
the other hand, is a city of circles—and my observation 
is that everybody in the Capital is making an appro- 
priate use of them. 

Here in Philadelphia you are assured of a hearty 
welcome—not only from the local Bench and Bar but 
from the whole community. 

In the absence of a representative of the Supreme 
Court of the United States it would seem proper that 
the Chief Justice of Pennsylvania should greet you. 
This he was invited to do; but his invincible modesty 
engendered the feeling that the accident of locality did 
not justify what he would regard as an assumption of 
superiority over judges of other courts of last resort. 
I may say that on this proposition I exercised the in- 
alienable right to dissent. He remained obdurate. He 
agreed, however, to enter a special appearance—which 
means that, though present, he cannot be drafted to 
speak. I had supposed that his court was the oldest 
existing court of last resort in continuous existence in 
the United States. I was about to say so when I learned 
(what I might have guessed) that New York had asserted 
a prior claim and (as I ought to have known) that Boston 
ciaims to antedate New York. The Supreme Court of 
Pennsylvania was created by the Act of May 22, 1722 
when Pennsylvania was a colony of Great Britain and 
it has continued to function under that Act until the 
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present day. The purpose of its creation is thus 
described in the statute: 

The court generally shall minister justice to all persons, 
and exercise the jurisdictions and powers hereby granted, 
concerning all and singular the premises, according to law, 
as fully and amply, to all intents and purposes whatsoever 
as the justices of the court of king’s bench, common pleas 
and exchequer, at Westminster, or any of them, can or 
may do. 


I hope that the twenty-fourth Chief Justice of this 
long established court of last resort will rise in place 
and give us a silent benediction: The Honorable 
William Irwin Schaffer. 

I have a second and equally agreeable duty to perform 
—that of introducing to you a distinguished representa- 
tive of the English High Court of Justice. At the meet- 
ing of the American Bar Association in Indianapolis 
last fall we all lost our hearts to the distinguished King’s 
counsel who then and there represented the English 
Bar. Since that time, in virtue of His Majesty's commis- 
sion, he has become a Justice of His Majesty's High 
Court of Justice, King’s Bench Division. With the 
permission of the Lord Chancellor he accepted our invi- 
tation to return to the United States as a guest of the 
American Law Institute. Here he is, after an adventur- 
ous journey by air. He is to be one of our two speakers 
at the dinner on Thursday night but I now introduce 
to you in advance a brilliant advocate, an able Judge 
and a doughty Knight—Sir William Norman Birkett. 


You have by this time almost forgotten your disap- 
pointment at the absence of the Chief Justice and 
perhaps I should let well enough alone. But for the 
first time since I became president of this organization 
I am moved to make a presidential address—if the few 
words that I am about to speak can be so described. 

If I were asked to illustrate the difference between 
the dictatorial and the democratic way of doing things 
I should place side by side one of the world-famous 
imperial Codes and our own Restatement of the common 
law. I should remind my questioner that an emperor 
with dictatorial power—whether he be Hammurabi or 
Justinian or Napoleon—can with the single stroke of a 
pen repeal all existing law and with another stroke 
enact what his hand-picked experts have prepared. Such 
a procedure has the advantage of promptness in prepara- 
tion and excellence of product. It raises at once the 
question which of two ways of life is on the whole the 
happier. 
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problems of civilized life by the democratic process 
would certainly fail. If dictatorship were wise in the 
field of jurisprudence it would be for reasons applicable 
to the whole area of life—and vice versa. So the ultimate 
question is, as stated, a choice between two ways of life 
each with its elements of strength and weakness. 
Testing their relative merits by our own experience 
it becomes evident that the process by which a result is 
reached may be often more significant than the result 
itself. This observed fact explains our preference for 
the phrase “way of life.” By this we mean that the joy 
of the journey is at least equal to the satisfaction of 
reaching the journey’s end. Human life is a seeking 
rather than an attaining. In our case the voluntary and 
unselfish cooperation of the many has had a civilizing 
effect upon the cooperators themselves. Mutual under- 
standing has tended to replace suspicion. Long before 
the journey’s end is reached the wayfarers may become 


a band of brothers. 


I do not think I overstate the values of voluntary 
I do not think I err in identifying the 


cooperation. 






HE twentieth annual meeting of 
) American Law Institute was 
held in Philadelphia on May 12-15. 

The _ sessions Tuesday 
morning with an address by the In- 


opened 


stitute’s President, former Senator 
George Wharton Pepper, which is 
printed in full immediately above. 
Reports of the Treasurer, George 
Welwood Murray, and of the Chair- 
man of the Membership Commit- 
tee, Judge Joseph C. Hutcheson, Jr., 
followed. 

William Draper Lewis, Director of 
the Institute, submitted his annual 
report on the work done during the 
past year. He pointed out that there 
was before the members for consider- 
ation “perhaps the most interesting 
and important drafts that it has 
been the pleasure of the Council to 
submit at any one time—a Proposed 
Final Draft of the Restatement of 
the Law of Judgments, a Proposed 
Final Draft of the Code of Evidence, 
and a Tentative Draft of a con- 
siderable portion of the Law of 
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If there could be a dictatorship limited to the pro- 
duction of a code it is safe to assert that the result would 
be unsatisfactory. The attempt to dictate rules of deci- 
sion to a people who continued to solve all the other 
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Institute’s method with that way of life which in our 
estimation is the happy way. I am sure you agree with 
me that the Institute has had a unifying and even a 


stimulating effect upon the profession. Would it not 
be a splendid achievement if at the journey’s end it 
should appear that not only had we consciously restated 
the common law but all unconsciously had transfigured 
the common lawyer? 

A unified profession may before long prove to be a 
great national asset. Little by little we are willingly 
surrendering our freedoms in the hope that by so doing 
a few may be enabled to think and act for all of us. But 
a short-term grant of power is easily converted into a 
grant with a more remote maturity. In the course of 
history those who have parted with power have often be- 
come unfit to resume it. Those to whom the temporary 
grant has been made have often identified public inter- 
est with their own lust to retain it. To me there is some- 
thing challenging in the idea that a unified profession 
may help to save America after the Army and the Navy 
shall have preserved an America that is worth the saving. 


Lawyers of America! Let us look confidently for a 
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Property relating to the Rule Against 
Perpetuities.” 
Judgments 

Director Lewis pointed out that 
the Proposed Final Draft of the 
Restatement of the Law of Judg- 
ments was, in the opinion of the 
Council, the first satisfactory state- 
ment of our law on the subject, and 
that in no subject had there been 
found greater confusion in the deci- 
sions and opinions of the courts. The 
first Preliminary Draft was begun by 
Reporters Austin W. Scott and 
Warren A. Seavey in January, 1940. 


Evidence 

“Last year you had before you a 
Tentative Draft of a complete Code 
of Evidence,” said Director Lewis. 
“This year the Proposed Final Draft 
contains a very considerable number 
of changes, mostly the work of the 
That 
any body of educated men, dealing 
with a subject which for the most 
part relates to matters concerning 


Reporter and his advisers. 


been swallowed up in Victory. 


new birth of liberty—but only after death shall have 


which they have had practical ex- 
perience, should all agree not only 
with the general scope, arrangement, 
and treatment, but also with each of 
the 112 rules proposed, is neither 
possible nor desirable. That the 
proposed draft is a great improve- 
ment on the existing law, I personal- 
ly do not have the slightest doubt. 
Neither do I doubt that if we can 
have at this meeting a thorough 
discussion of the draft, further im- 
provement will result. I also _be- 
lieve that most of you, the members 
and guests of the Institute, will have 
that enthusiasm for it necessary to 
secure the Code’s adoption in the 
several states.” 

The provisions of the Final Dratt 
were adopted by a series of votes on 
the various subdivisions, generally 
by about a two to one margin. 


Property 
Director Lewis reported that two 
editorial groups are working on the 
Restatement of Property: Group (1) 
on the Division known as Social 
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Restrictions Imposed upon the Crea- 
tion of Property Interests, of which 
the Common Law Rule against Per- 
petuities is a part; Group (2) on the 
Division of the subject relating to 
Servitudes. 

That part of the Restatement of 
Property under (1) was adopted at 
this meeting and will be published in 
the fourth volume of property. That 
part under (2) will appear in the 
fifth volume. 


Criminal Justice—Youth 

Progress of the Institute’s Model 
Youth Correction Authority Act was 
reported by Director Lewis. “The 
significant event of the past year 
affecting the Institute’s Model Youth 
Correction Authority Act has been 
the adoption of the legislation by 
California. The quality of the three- 
man Authority appointed last Decem- 
ber and the initial steps taken in 
getting the new program under way 
give promise that the standards set 
by this pioneering Authority will 
justify the Institute’s efforts in de- 
veloping the plan.” 


International Bill of Rights 
Director Lewis announced that the 
Institute has decided to produce a 
draft International Bill of 
Rights for public discussion and for 


of an 


possible use in the peace settlement 
after the Funds toward the 
project have already been obtained 
and work will commence immediate- 
ly. “A bill of rights,” said Mr. Lewis, 
“is a statement of the rights of an 
individual which government should 
not violate. An international bill of 
rights would be such a statement on 
which all or a considerable group of 
nations were agreed. We have as- 
certained that we shall be able to 
organize a group representing a wide 
diversity of national and cultural 
backgrounds, not only the liberal 
thought of Europe, the 


war. 


western 


British Commonwealth of Nations 
and the Americas, but also Russia, 
China and possibly India . . . We 


speak of winning the peace. To do 
so, it is probable that at least three 
things should to a very considerable 
extent be attained: 

1. Provide the 


post-war world 
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with a more efficient international 
system for the production and ex- 
change of goods. 

2. Set up and implement a work- 
ing international organization to 
settle disputes and maintain peace. 

3. Secure to every individual cer- 
tain minimum rights as a bulwark 
against the arbitrary action of the 
State. 

“Although the prospective effect 
at the peace conference of our pro- 
posed work cannot now be foretold, 
I submit that we can be reasonably 
sure that the chance of winning a 
peace, which will as nearly as may 
be secure to all peoples the realiza- 
ideals for 


tion of the democratic 


which we are fighting, will be 
strengthened by this and every other 
serious effort to encourage construc- 
tive thinking now in those basic 
world arrangements which should 
be made at the conclusion of the 
war.” 
Judge Goodrich Reports on 
Professional Relations 

“Are we entitled to keep on with 
our kind of work amidst the fury 
asked Judge 
Adviser on 


war?” 
Goodrich, 


and din of 
Herbert F. 

Professional Relations. ““The answer 
would be an emphatic no if we were 
using materials necessary to the war 
effort. But the Restatement of the 
Law calls neither for metal, rubber, 
We are dealing 
primarily with ideas; our consump- 


silk nor sugar. 
tion of material goods is negligible. 
Nor would we be justified in continu- 
ing an enterprise which takes man- 
power from the war effort. If and 
when people who otherwise might 
be doing things with the American 
Law Institute are needed in the pres- 
ent emergency the Institute should 
and cheerfully will get along with- 
out them. That has already happened 
with some of our people. Colonel 
Wickersham’s absence from this meet- 
ing for the second successive year is 
service in the United 

Many members who 


due to his 
States Army. 
otherwise would be present this year 
are engaged in matters connected 
with military and civilian effort in 
this war. Others will undoubtedly 
be called for service in the places 
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where the lawyer’s experience makes 
him valuable, even though few In- 
stitute members, all being 35 years 
of age and upwards, will be accepted 
in the armed forces. 

“But until a call or opportunity 
for service comes, we have not only a 
privilege but an obligation to go on 
with our work. We believe that the 
American Law performs 
useful public service. 


Institute 
That 
comes from no sudden impulse, nor 


belief 


is it the product of an enthusiastic 
call to a new enterprise. The In- 
stitute has been going nearly twenty 
In that time its plans and 
critically ex- 


years. 


projects have been 


amined by the legal profession 
throughout the country. The product 
of its work has been appraised in 
the law school classroom, in the 
lawyer's office, in the judge’s cham- 
bers, in the professor’s study and in 
the courtroom. If the _ Institute’s 
work were not worthwhile, it should 
not take a war to stop it; it should 
have wound up before this. If it is 
worthwhile, as we believe it is, it 
should take more than a war to stop 
it. This great world struggle is one 
for the maintenance of human rights 
in an ordered society. Our work, to 
the extent that it is well done, con- 
tributes to the very kind of a social 
order we fight to maintain. To the 
extent that the work in its long time 
program does not interfere with the 
immediate emergency it should and 
must go on.” 

Judge Goodrich then told the mem- 
bers about the “boos and cheers’’ the 
Institute’s work had received. In 
regard to the former, Judge Goodrich 
said: 

“One such bit has come from a 
veteran member of the Chicago Bar. 
It has so much flavor that it is worth 
repeating, even though it is very 
high in sulphuric acid content. Says 
this lawyer: 

“It might be appropriate to give 
my reaction to a curious enterprise 
fostered by Elihu Root, and, through 
him, by the Russell Sage and the 
Carnegie Foundations. They seem 
distressed by the characteristically 
perverse fluidity of the common-law 


in assuming different outlines in 
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different times and places in our far- 
flung domain. The idea of a remedy 
for this was seized upon with avidity 
by the professorial mind, ever keen 
to freeze the law into a science. Some 
of the eminent ones at the bar, too, 
began to crack the whip, and an 
extraordinary semi-social organiza- 
tion was formed with annual meet- 
ings in Washington. A large pro- 
fessorial corps began the congenial 
task of pouring the rich essence of 
the customs of the Anglo-Saxon ages 
(which present perhaps the most 
valuable fount of our legal develop- 
ment) into an inflexible mold of pro- 
fessorial jargon which is called a 
“Restatement of the Law’—the in- 
strument of accomplishment, ‘The 
American Law Institute.” I defy any 
old-fashioned lawyer to advise a 
client—to say nothing of trying a case 
—in accordance with this frozen and 
ill-indexed mist of obscuration and 
As a practicing 
lawyer I can only say, I have searched 


cross-reference. 


in vain through various volumes of 
these “Restatements” to find one 
single telling and pungent phrase 
that was not so fringed with obscuri- 
ty as to lose all the desired effect I 
sought.’ 


“In the meantime, however, come 
other valued judgments which are 
more favorable. Noteworthy among 
these is that found in the opinion of 
the Supreme Court of Michigan in 
Dodge v. Blood, 300 N. W. 121. The 
case dealt with the sufficiency of a 
memorandum under the statute of 
frauds to hold an undisclosed princi- 
pal. The court set out some rules 
which it criticized and said that 
judges who felt bound to follow them 
complain that the ‘subject is some- 
what shrouded in metaphysical nicety 
of distinction’ and that the Michigan 
court did not propose to join their 
ranks. The court then goes on to 
say: “The American Law Institute, 
in formulating its Restatement of the 
Law of Agency, has made a com- 
mendable effort to restate a com- 
plicated branch of jurisprudence 
with conciseness, coherence and com- 
pleteness. The committee responsible 
for drafting it is composed of many 
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able judges and jurists, and their 
considered, combined opinion should 
carry great weight with every court.’ 
Then it quotes Sections 153 and 321 
of the Restatement of Agency, end- 
ing its discussion of the subject with 
this conclusion: “Though the same 
result could have been reached by us 
had we seen fit to adopt the rules an- 
nounced before publication of the 
Restatement and applied them to this 
case, we wish to be understood, for 
future guidance of the profession, to 
have adopted the Restatement rule 
as to the ratio decidendi of this case.’ 
As Mr. Wickersham used to Say at 
the end of a session of the Institute: 
‘Finis opus coronat.’ 


“Interesting also from Michigan is 
a new form of cross-reference to the 
Restatement now found in_ the 
current official Reports of the 
Michigan Supreme Court. For in- 
volume 294 there are 
twenty-eight footnote references cit- 
ing relevant sections of the Restate- 
ment.” 


stance in 


At the conclusion of Judge Good- 
rich’s report President Pepper said: 


“Thank you, Judge Goodrich. I 
am glad our Adviser on Professional 
Relations takes in such good spirit 
the criticisms which naturally and 
properly the Institute is subject to. 
It is always helpful. It does not do 
to be too much upset over the ad- 
versity of individuals. I don’t know 
who the author of that comment, a 
member of the Illinois bar, is. It 
sounds to me like the utterance of 
a man who has mistaken the purpose 
of the Restatement. There may be 
some who buy the Restatements ex- 
pecting to find from the index a 
readymade answer without thought 
on their part to the new problem 
with which they are finding difficul- 
ty. The Restatement is material for 
brain use. It is not foolproof and 
nobody should take up the Restate- 
ment with the idea that he is re- 
lieved from the intellectual process of 
thinking his case through to a con- 
clusion. It is a most useful and help- 
ful tool when properly used and the 
gradual acceptance of it by the pro- 
fession and the courts is an indica- 


tion that what it is good for is being 
appreciated, that it is not being 
generally judged adversely for failing 
to accomplish that which it does 
not attempt.” 


The twentieth annual banquet was 
held on Thursday evening, May 14, 
with President George Wharton Pep- 
per presiding. The speakers were Sir 
Norman Birkett, K.C., Justice of the 
King’s Bench Division of the High 
Court of Justice, who had arrived 
by air from England to attend the 
Institute’s meetings, and John W. 
Davis, former United States Am- 
bassador to England, and one of the 
leaders of the American bar. 


Three new members were elected 
to the Council which is the gov- 
erning body of the organization. 
They were Walter F. Burns, of Cleve- 
land, Ohio, who succeeds Judge 
Henry T. Lummus, of Boston; Judge 
Charles E. Wyzanski, Jr., of Boston, 
who succeeds Judge Rousseau F. 
Burch, of Topeka, Kansas; and Judge 
John J. Parker, of North Carolina, 
who succeeds Garrard Glenn, Pro- 
fessor at the Law School of the 
University of Virginia. All of these 
men will serve for a three-year term. 


Charles E. Dunbar, Jr. 
Honored 


HARLES E. DUNBAR, JR., of 
C New Orleans, former Chairman 
of the Section of Legal Education 
and Admissions to the Bar, has been 
awarded The Times-Picayune loving 
cup for 1941 for the most outstand- 
ing altruistic service rendered his 


community. The cup is_ usually 
awarded either for continued unsel- 
fish service over a period of years or 
for outstanding service for the year 
of the award, but the committee 
stated that the cup would be given 
to Mr. Dunbar for a combination of 
both. He is a member of the council 
of the American Law Institute and a 
member of the House of Delegates 
of the American Bar Association. 
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S a former chairman of the municipal law section 
of the American Bar Association, a member for 
some years of the house of delegates of that asso- 
ciation, and at the request of the president of the Amer- 
ican Bar Association, I am appearing to call to your 
attention and speak in support of the following resolu- 
tion of its house of delegates adopted March 17, 1941: 

“Resolved, That if the existing immunity from tax- 
ation by the federal government now applying to 
public securities issued by a state, a local subdivision, 
or local authority thereof is to be abolished, either as 
to interest or principal, in the opinion of this associa- 
tion, the question of such abolition should be first 
submitted to the several states for the approval of a 
properly drawn amendment to the Constitution of the 
United States to accomplish that purpose.” 

This resolution was first presented by a committee 
of the section on municipal law to that section. It was 
accompanied by a careful and elaborate report in 
support of the resolution. The resolution was approved 
by the section and ordered submitted to the house of 
delegates. It was unanimously approved by the house 
of delegates. The control and administration of the 
association is, by article V, section 1, of the constitution 
of the American Bar Association, vested in the house of 
delegates representative of the profession of the law in 
the United States. Its membership (Const. V, 3) consists 
of state and local bar association delegates and others 
so that it is thoroughly representative of the views 
of the American bar. 

The bar association is most concerned with the effect 
of the proposed taxation on the structure of our govern- 
ment and how we should effect changes in that structure. 

This issue is profound. It is not a choice between 
conflicting social policies. Basically, it involves the 
question whether you should further subordinate the 
states to the federal government, whether you should 
continue the trend toward centralization and away from 
local self-government, or should you call a halt and 





Editorial Note: At the request of President Armstrong, as 
authorized by the House of Delegates, Murray Seasongood, repre- 
senting the Section of Municipal Law of the American Bar 
Association, appeared at the hearings of the Committee on Ways 
and Means. House of Representatives, on the Revenue Revision 
of 1942. 

Because of the importance of the questions discussed and the 
valuable information presented by Mr. Seasongood, his statement, 
as it appears in the official report of those hearings, document 
No. 69663, March 27, 1942, is printed for the information of 
the Bar. 
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TAXATION OF STATE AND MUNICIPAL SECURITIES 


A STATEMENT BEFORE HOUSE WAYS AND MEANS COMMITTEE 


By MURRAY SEASONGOOD 


of the Cincinnati Bar 





restore the states and cities to the place in the federal 
framework which apparently was intended when the 
tenth amendment was adopted in the Bill of Rights, 
reserving to the states all powers not delegated to the 
United States. 


That issue it seems to the American Bar Association 
should be submitted to the people of the United States 
and to the states themselves, as the Constitution itself 
requires in the clause with regard to amendments. 


The witnesses who have appeared here for the several 
states and cities have revealed the dangers of this pro- 
posal to the financial structures of local governments. 
They have shown that the proposal involves not only an 
increase in the cost of local government, but in the 
recent language of the Supreme Court that it would 
involve “Vital considerations respecting the per- 
manent relations of the government to investors in its 
securities and its ability to maintain its credit” (James 
v. Dravo Contracting Co., 302 U. S. 134 (1937) ). This 
direct interference with the states’ ability to borrow 
is what distinguishes a tax on securities of states and 
municipalities or the interest thereon from the indirect 
tax on salaries of state and local officers. The latter 
is permissible. The former is not (Helvering v. Ger- 
hardt, 304 U. S. 405 (1938) ). 


From my experience as former mayor of Cincinnati, 
I can confirm the predictions which have been made 
here as to the serious effect of this tax on local financ- 
ing. From reputable local bond houses, I have ascer- 
tained that the decline in the market value of Cincinnati 
bonds following Secretary Morgenthau’s recent speech 
in Cleveland, in which the Treasury Department 
favored the taxation of municipal bonds, is about three- 
quarters percent in income yield. In future issues for 
the years to come, such diminution would amount to a 
very substantial sum and would, no doubt, force the 
city to curtail some necessary improvements. The addi- 
tional cost of financing projected to the present bonded 
debt of the city would amount to about $550,000 addi- 
tional per annum. With the shrinkage of city real 
estate values, the increased taxes necessary for borrow- 
ing would present a serious problem. Competent local 
bond houses have estimated that bond interest on future 
Cincinnati issues, if the bonds were subject to federal 
income tax, would have to be raised in a city like 
Cincinnati, whose credit is excellent, something over | 
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percent. In cities whose credit is not so good, the in- 
crease might be as much as 3 percent with the result 
that some such cities could not issue and market bonds 
at all. 

But the objections, serious as they are, vanish if the 
matter is submitted to the people and to the states in 
a properly drawn amendment. If the people want to 
amend the Constitution to permit this dislocation of 
powers, then by all means let them do so. In that way 
we will avoid the dangers inherent in the assertion of 
power to tax the functions of the 
have surrendered a 


supreme federal 
states. Rather, the states will 
privilege of their own volition. 

Furthermore, if the federal government receives the 
power to impose this tax by a constitutional amend- 
ment, there cannot be those disturbing claims to federal 
supremacy which have been the basis of the Treasury's 
arguments in favor of the validity of the tax. No one 
will then be able to claim that the federal govern- 
ment possesses the power, asserted by the Treasury, to 
tax the actual revenues of state agencies, by a distorted 
interpretation of the words “from whatever source 
derived” in the sixteenth amendment. And a properly 
drawn amendment could protect against the dangers 
of Federal control over local policies. 

The argument against granting this power over the 
states by means of a constitutional amendment has been 
that it is slow, cumbersome, and uncertain. Yet, this 
proposal has been advocated by the Treasury for the 
last four years. Is there much greater speed, gentlemen, 
in the Treasury's advocacy of the statutory procedure? 


Could not the issue have been decided long ago, if the 
Treasury had asked Congress to refer the matter to the 
states and people for a true expression of their desires? 
But, perhaps, that is what they meant when they say, 
that the method of amendment is “uncertain.” 
Apparently, they feel that there is no certainty that the 
amendment would be adopted. But how strange that 
is in a democracy. If the states and the people do not 
desire to grant this power to the federal government, 
what reason is there to continue to urge its enactment 
in a “short and simple statute.” 

And if it is speed that the Treasury wants, they 
certainly are on the wrong track by urging a statute of 
doubtful constitutionality in place of a_ straightfor- 
ward resolution proposing a constitutional amendment 
for ratification by the states. For all practical purposes, 
such a statute could not be enforced until the Supreme 
Court decided it to be constitutional. And the history 
of these constitutional litigations shows them to have 
taken years before final decision. The case which allowed 
the states and the federal government to tax the 
salaries of each other’s employees was in the courts for 
about five years. On the other hand, the last three 
amendments to the Constitution of the United States 
were adopted, in an average time of about eighteen 
months. It seems, gentlemen, that if the American peo- 
ple really want to change the form of their government, 
they manage to do it by a constitutional amendment in 
a reasonable time. And in the process, they strengthen 
true federalism and the maintenance of our dual system 
of government. 





JOURNAL WINS AWARD 


bese AMERICAN Bar ASSOCIATION JOURNAL has been 
awarded a Certificate of Excellence in the associa- 
tion publication class in a contest sponsored by the 
National Council of Industrial Editors Associations. 


The selection of winning publications was based on 


four features: 


(1) Suitability and appropriateness to the purpose 


of the publication; 
(2) Editorial excellence; 
(3) Illustration; and 
(4) General appearance, layout and typography. 


This contest was a nation-wide competition in which 
more than seven hundred and fifty publications were 
entered in all the classes. 

The judges were J. L. Frazier, editor of Inland 
Printer; Professor W. R. Slaughter of the Medill School 
of Journalism, Northwestern University; and W. L. 
Ayers, editor of the Chicago Journal of Commerce. 
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The Public Papers and Addresses of Franklin D. 
Roosevelt, with special introductions and notes by Presi- 
dent Roosevelt. Compiled by Samuel I. Rosenman. 
Four volumes—1937, The Constitution Prevails: 1938, 
The Continuing Struggle for Liberalism: 1939, War— 
and Neutrality: 1940, War—and Aid to Democracies. 
New York, Macmillan. 


These four beautiful big books are the second in- 
stallment of the President’s political documents, pre- 
ceded by five earlier volumes covering his first term and 
to be followed, no doubt, by at least four more covering 
his third term. A new publisher brings out this series 
at an advanced price, for the first set did not sell heavily, 
some may say because the chieftain’s loyalist following 
is not in the book-buying ranks. Both series are alike in 
appearance and make-up. 

The contents are partly messages to Congress, speeches 
and occasional public letters, most of which could be 
found scattered through the New York Times, the only 
newspaper which reprints many such papers in full. 
Their assembly adds value. Beyond that the books 
possess two special claims, the first being a series of four 
introductions by the President himself, in each of which 
he reviews the year in a mood, quite naturally, of 
advocacy of his own course. These introductions were 
previously printed in magazines. They are hot-spurred 
and vigorous. The second claim for attention is the 
series of stenographic notes of several dozen of his press 
conferences. While fragmentary and doubtless edited 
a little, these lists of questions and answers are nowhere 
else available and are of searching significance. 

Review or critical comment on these papers would 
be on the one hand futile at this hour and on the other 
sheer impertinence. We are still actors on the stage 
with President Roosevelt. No one but an audience can 
judge the play. Years must pass before time permits of 
spectators who are free from the prejudice of players. 
And then it may well be that history will find in the 
President’s bold figure and in the drama he has led, 
virtues we do not suspect and faults that have escaped us. 

No president has ever before printed his own history 
as it occurred. John Quincy Adams kept a diary, pub- 
lished after his death but one not too important. Van 
Buren wrote worthless memoirs of justification, after he 
retired. Polk left a full and methodical diary which is 
a treasure, as a guide to presidential experiences, but 
it was not printed for years later. Grant raced with 
death to complete his memoirs but the pages were 
written long after the events described. Hayes left a 
diary, which saw the light years afterwards and serves 
us little. Cleveland published some speeches. Harrison, 
T. Roosevelt, and Coolidge published autobiographies 
after retirement. Coolidge and Hoover published 
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speeches contemporaneously and an edition of Hoover's 
state papers, rather selected, came out on his retirement. 
In short, while no other president before this day has 
printed so voluminously his own history while it was 
in the making, the practice has been steadily approach- 
ing. Perhaps we have reached the point when the 
“Messages and Papers of the Presidents’ with which 
Richardson has encumbered so many somber shelves, 
need not be supplemented because the material will be 
already under covers each year as it is indited. Why 
not? Later historians will be irreverent anyway, for 
irreverence is their stock in trade. Contemporaries will 
praise or criticize in any case, but hereafter, one hopes, 
a little more by chapter and verse, more accurately and 
more fairly. 
JAMeEs GRAFTON ROGERS 


New Haven 


The Theatre of the Basoche: The Contribution of the 
Law Societies to French Medieval Comedy, by Howard 
Graham Harvey, Associate Professor of French in the 
University of Rochester, 1941. Cambridge: Harvard 
University Press. 234 pp., plus bibliography and index, 
21 pp. 

The author states in his preface that “this book is a 
statement of claim, a statement of the property rights 
of the French Law Societies in the medieval comedy”; 
and the extent of this proprietary interest, the author 
says, has never been outlined before. So this work is 
really an original treatise. 

Our author says that about the year 1400 the lawyers 
of Paris formed a professional association, called the 
“Society of Crown Attorneys and Advocates of the 
Court.” [The English translation is the reviewer's]; 
... “The law clerks, now vastly increased in number, 
formed their own societies, that of the law clerks of 
Paris being called the Basoche” (p. 12). “If it was 
natural for the lawyers to write plays, it was equally 
natural for the law clerks to perform them. One of the 
conditions of the newly set up societies of lawyers and 
law clerks was... a very close association between the 
young lawyers and the clerks” (p. 14). 

As an attempt to prove that young aspirants to the 
bar, the stagiaires of Louis XII’s day, the law clerks and 
other attendants upon the parlements did more than 
share in the literary development of the drama in French 
history, Professor Harvey's scholarly essay is not much 
more than an argument. He thinks that he finds in the 
moralities, farces, and skits produced and _ probably 
written for some of the group known as the Basochiens 
a constant reverence for the courts and the law; but the 
instances he quotes rather evince a pandering to the 
popular ridicule of the administration of justice which 
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has been revealed in every country in every age. 

Nevertheless, as a fellow-lawyer, the reviewer is grate- 
ful to Professor Harvey for his defense of the profession. 

He has unearthed many interesting bits of legal his- 
tory in setting forth his argument. For instance, he 
finds an ordinance of 1498, setting forth a codification 
of the criminal procedure of the day. 

An ordonnance of 1498 (nine years before the first pub- 
lication of this play) contains a codification of the criminal 
procedure of the time. It is a highly complex procedure, 
largely written and secret, beginning with an information, 
including the depositions of witnesses, followed by the 
deliberations of the judges. Then, if a case has been made 
out, the accused is interrogated, after which the judge may 
follow the old open-court procedure, or the newer pro- 
cedure extraordinaire, in which the proceedings are en- 
tirely secret, torture may be used to obtain a confession, 
and the prisoner is condemned before he appears in 
court. By the time of Louis XII, the latter procedure had 
become the one regularly used (p. 56). 

And in a footnote Professor Harvey observes: 

The jury system, which might as easily have developed 
out of feudal institutions in France as in England, perished 
in France partly through the apathy and indifference of the 
people, who found it onerous, but largely through the enter- 
prise of the king’s lawyers who succeeded in placing the 
administration of justice entirely in the hands of men 
trained in the law. Such a system has much to recommend 
it. Even today, the jury is used in France very sparingly 
(p. 57). 

One of the most interesting impressions the reader 
gets from the book is that the French law students of 
the Fifteenth Century revealed in their preparation 
period the same frolicsomeness which characterized the 
French people of the Renaissance. Francois Villon was 
probably more of a vagabond than the Basochiens, but 
would have been a welcome member of the group, if he 
had lived a few decades later. 

In contrast to the French neophytes in the law, the 
reviewer notes what Herman Cohen wrote about the 
English law students in his “A History of the English 
Bar and Attornatus to 1450,” London: Sweet & Max- 
well, 1929. Quoting Sir John Fortescue, who wrote in 
the early or middle Fifteenth Century, and whom Mr. 
Cohen thinks as accurate a narrator of the customs of 
the early inns of court as anyone else, he says: 

Both in the greater and the smaller houses, beside the 
school of law, there is, as it were, a Gymnasium of all 
culture which befits gentlemen. There they learn to sing 
and practise all kinds of music, to dance, and to enjoy 
every kind of amusement worthy of a gentleman, just as 
they do at court. On ordinary week-days the greater part of 
them betake themselves to the study of law, on feast days, 
after divine service, to Scripture and History. Thus there 
is to be found the training ground of the virtues, whence 
all vice is banished, so that on this ground knights, barons 
and other peers of the realm place their sons in these 
houses, though they do not want them to learn law nor 
live by it but on their patrimonies. There is hardly ever a 
disturbance there or quarrel or uproar and yet the only 
sanction they have is expulsion—which, however, they 
dread more than any criminal does prison or chains. . . . 

Of the details of their study, I need only say that it is 


VoL. 28 





BOOK REVIEWS 


pleasant in itself and effective for its object (p. 501). 


Professor Harvey's book should be on the library 
shelf of every legal antiquary. 
Henry Upson Sims 
Birmingham, Alabama. 


The Independent Regulatory Commissions, by 
Robert E. Cushman. 1941. New York: Oxford University 
Press. Pp. xiv, 780.—This work, sponsored by the In- 
stitute of Public Administration, is the outgrowth in 
part of the author's previous efforts with the President's 
Committee on Administrative Management. Not only 
have the studies of other scholars been drawn from but, 
from the long list of acknowledgments in the preface, 
the author has had the benefit of considerable counsel 
from authorities on each of the particular commissions 
studied. With the growth of administrative boards, due 
not only to the depression but also to the war effort, this 
study is particularly timely. The Roosevelt Administra- 
tion has been interested in problems of administration 
to a great extent. The volume should be of value to 
professional public administrators, scholars, and politic- 
al scientists. To the practicing attorney, however, the 
volume will have interest but little practical use. 

By independent regulatory commission, Professor 
Cushman means “any commission, board, or authority 
which lies outside the regular executive departments 
and which has for its major job the exercise of some 
form of restrictive or disciplinary control over private 
conduct or private property.”' The author's conclusions 
are prefaced by a scholarly historical legislative survey 
of the growth of the commission movement, not only on 
the level of the federal government but also indicating 
major state and British differences in the regulation of 
business and economic enterprises.’ 

The author concludes tentatively and upon an ex- 
perimental basis, inter alia, that the doctrine of separa- 
tion of powers does not stand in the way of the delega- 
tion of legislative and judicial power to the independent 
regulatory commissions. Nor does the doctrine of separa- 
tion prevent the merger in the commissions of legislative, 
executive, and judicial powers. The independent regu- 
latory commissions are found to be hybrids not re- 
quiring to be classified as a legislative, executive, or 
judicial agency. Congress may place quasi-judicial and 
legislative functions beyond the President's removal 
1. Among the commissions examined are the Interstate Com- 
merce Commission, The Federal Reserve Board, the Federal Trade 
Commission, the United States Shipping Board and the United 
States Maritime Commission, the Federal Power Commission, the 
Federal Communications Commission, the Securities and Exchange 
Commission, the National Labor Relations Board, the National 
Bituminous Coal Commission, and the Civil Aeronautics Authority. 


Some of these are no longer existent, but their study has value 
nevertheless. 

2. Some of this legislative history is of a perfunctory, descriptive 
character, and better surveys may be found elsewhere on particular 
commissions involved. Throughout the material there is little 
continuity or relation to the earlier commissions indicated. How- 
ever, the legislative history assumes more interest when dealing 
with the New Deal commissions, more or less within our own 
historical ken. 
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control over personnel, although constitutionally Con- 
gress cannot withdraw from the President’s executive 
control agencies performing duties dependent on presi- 
dential control. The President's authority to execute 
the laws is exemplified in the power to remove for cause 
members of agencies without his discretionary removal. 
Sound commission organization and procedure tend to 
keep judicial supervision within a minimum range. 

On the problem of independence and responsibilities 
of the regulatory commissions, Professor Cushman 
ventures the conclusions that judicial control should be 
kept at a minimum, extending to questions of law, 
issues of ultra vires, the fairness and regularity of the 
procedure in performing quasi-judicial work; but not 
extending to determinations of fact supported by sub- 
stantial evidence, and under no circumstances to 
matters of policy. Apart from this judicial review, com- 
plete freedom from outside control should exist in the 
exercise of quasi-judicial power. Congress’ control over 
ultimate policy is through basic statutory direction and 
by the presence or lack of financial support. The areas 
in which responsibility to the President should exist 
will have to be larger and should include the following: 
first, the President should have directing authority when- 
ever the general policies of the President are affected; 
second, the commissions are to be accountable to the 
President in the field of administrative efficiency. 

On the merger of powers in commissions, the author 
is inclined to suggest that there is no constitutional 
restriction, particularly in connection with the pro- 
secutor-judge combination where the courts have had 
ample opportunity to hold a denial of due process. ‘To 
meet the growing dissatisfaction with the prosecutor- 
judge combination, the author suggests his proposal to 
the Brownlow committee as a contribution to the ex- 
perimental approach. This committee’s proposal at- 
tempted a horizontal division of the processes involved 
in quasi-judicial regulation into a preliminary group of 
administrative functions and another group of judicial 
functions, without creating categories of duties which 
were clearly legislative, executive, or judicial. The 
practical difficulties to this plan of division have been 
noted elsewhere®. Regulatory agencies should have no 
extraneous, managerial, promotional, or executive 
duties. The internal segregation of functions within the 
commissions is to be publicized to allay public criticism. 
The author emphasizes the point that whatever plan is 
adopted should be dependent upon the particular agency 
involved. 

Independent regulatory commissions cannot, in the 
opinion of the author, be responsible for continuous 
long-time policy planning and should not be required 





3. See the review of Walter Gellhorn, Harvard Law Review 
55:700-702 (1942), Fuchs, “Current Proposals for the Reorganiza- 
tion of the Federal Regulatory Agencies,” 16 Texas Law Review 
$35 (1938), Stason, “Administrative Tribunals—Organization and 
Reorganization,” 36 Michigan Law Review 533 (1938), Joseph B. 
Eastman, Hearings Before House Committee on Interstate and 
Foreign Commerce on H. R. 7432, 72nd Congress, 2nd Session 
(1933) 12. 
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to make the attempt. Whatever planning bodies are to 
be used by the independent regulatory commissions 
should be ad hoc or permanent bodies depending on 
particular conditions, but with a general roving commis- 
sion of authority to plan projects on their own initiative. 

Ihe author analyzes, in the least satisfactory portion 
of the study, a number of problems with respect to 
structure and personnel. Size seems to be a function of 
the complexity of the job and whether the commission 
is to act administratively in addition to serving as a 
quasi-judicial body. The author is in favor of the reten- 
tion of the appointing power in the President of com- 
mission members rather than being in the head of any 
executive department. Senatorial confirmation of ap- 
pointments is believed to be thoroughly bad, although 
the use of senatorial confirmation as an outside check 
on the President, and the fact that politics necessitates 
confirmation, are realized. The matter of personnel, in 
the judgment of the author, overshadows the othe 
problems in importance. Overlapping, staggered terms 
are thought desirable to secure continuity. Because 
commission appointees are usually non-technical ex- 
perts, short terms of office are thought desirable in 
order to inject new blood into the membership. A 
greater presumption in favor of the reappointment of 
competent officers is also thought desirable. ‘The author 
expresses the belief that Congress could more effectively 
block out a substantial range of accountability of the 
independent commissions to the President by a more 
concrete statement of causes for removal. ‘The chairman 
of the commission is thought to be a more effective ad- 
ministrator when appointed by the President than by 
the commission itself. Recruitment of staff positions by 
civil service methods should be made through the Civil 
Service Commission. Salaries of commissioners are 
thought to compare favorably with those paid to officers 
of comparable responsibility and importance. The bi- 
partisan rule of representation is thought obsolete and 
unnecessary and is alleged to be neither sound no 
relevant to the actual work of the commissions. Its 
chief function remains an equitable division of spoils 
between the two parties. Geographical representation is 
not regarded as leaving the commission free from local 
pressure to serve best the interests of the public. Like- 
wise, representation of group interests is highly undesir- 
able wherever administration of regulatory duties is 
involved. Statutory requirements as to expert pro- 
fessional qualifications are not thought necessary, as the 
layman is considered to be a better general administrator 
or member of a quasi-judicial commission than a narrow- 
ly-trained technician. The disqualification of members 
for any financial or business connection or interest in 
the business to be regulated is alleged to be a sound 
principle. 

Any assessment of the validity of these conclusions 
would be impossible and beyond the scope of this 
review. Many of the conclusions are upon controversial 
matters and could not receive general acceptance. How- 
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ever, Professor Cushman deserves the thanks of all in- 
erested in good public administration in bringing 
ogether this analysis of the independent regulatory 
commissions. 


OrBA F. TRAYLOR 


University of Kentucky 
Lexington, Kentucky 


State Law Index, 1939-40. An Index to the legislation 
of the states of the United States enacted during the 
biennium 1939-40. Eighth Biennial volume. 1941, 
Government Printing Office, Washington. Pp. vii, 707. 
(his useful index continues to be issued by the Legis- 
lative Reference Service of the Library of Congress. It 
is of distinct aid to those who follow state legislation 
cither generally or on specific subjects. The present 
volume covers fifty-five regular sessions and twenty-five 
extra sessions of state and territorial legislatures, and 
indexes 12,608 permanent general statutes. 


W. F. D. 


The reviewer's task is to indicate what are the contents 
of a book and what he thinks of them, what the author 
attempted, how far the attempt was well-advised, and 
how far it succeeded. He may do more than this. There 
are some distinguished historians who try, whenever 
they write reviews, to include in them some positive, 
original contribution to knowledge. There are even 
some whose learning is so great and so ready that they 
cannot write anything at all without illuminating the 
subject. It would be too much to expect this of re- 
viewers in general. . . 

A more important formula, which is often useful to 
historical reviewers when doubts arise about the best 
way of going to work, is this, that the review of a book 
should above all indicate its place in the literature of 
the subject. ... What he [the historical student] specially 
wants to know about it is whether the author has used 
new materials or made new and more correct interpre- 
tations of old materials. If he has done either of these 
things, he has contributed to historical value. Whether 
there is anything new and how much, and what it is, 
and how it affects what was previously known, are the 
main things which the student of history wishes to 
be told... . The reviewer is a liaison officer. . .. His work 
will contribute to decide not only who will buy or read 
a book, but also how far it will be accepted, what 
place will be assigned to it in the advance of historical 
studies. He works under conditions which make it 


likely that what he has written will not be consulted 
many years after he has written it. Not many reviews 
are collected and reprinted in book-form like those of 
the great masters. But even if reviews come low in 
what is, after all, never more than a relative scale of 
permanence, their work is not less important for that. 
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The better it is done, indeed, the more quickly and 
finally it should be superseded. It turns the march of 
historians into the right roads and breaks up the am- 
bushes of error; but the sooner it is left behind, the 
more certain it is that the advance guard has gone 
forward. 
Grorce N. Crark, Historical Reviewing, in 
Essays in History Presented to Reginald 
Lane Poole (1927), p- 119. 


BOOKS RECEIVED 
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Laves.) Chicago: University of Chicago Press. Pp. 228. $1.50. 
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bia University Press. Pp. 155. $1.75. 
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$10.00. 
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tion Press. Pp. XXI, 1033. $5.50. 
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Pp. XXXVII, 1152. $20.00. 

FEDERAL PROCEDURAL Forms, by Alexander Holtzoff and Allen R 
Crozier. Indianapolis: Bobbs-Merrill. Pp. XXIII, 1010. $15.00. 

PROCEDURE AND PRACTICE BEFORE THE UNITED STATES Boarp OF Tax 
Appeas (8th ed.) Chicago: Commerce Clearing House. Pp. 208. 
$2.00. 

THe GOVERNMENT OF LABOR RELATIONS IN SWEDEN, by James ] 
Robbins. Chapel Hill: University of North Carolina Press; 
New York: American Scandinavian Foundation. Pp. XII, 367. 
$3.50. 

THe GROWTH OF AMERICAN CONSTITUTIONAL Law, by Benjamin F. 
Wright. New York: Houghton Mifflin Co. (for Reynal & Hitch 
cock.) Pp. VIII, 276. $2.25. 

Tue Superior Court [Connecticut] Diary OF WILLIAM SAMUEI 
JouNsoNn, 1772-1773, edited by John T. Farrell. Foreword by 
Charles E. Clark. Washington: American Historical Association. 
Pp. LXV, 293. 
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Tue Rue Acainst Perpeturties, by John Chipman Gray. Fourth 
ed., by Roland Gray. Boston: Little, Brown & Co. Pp. XCV, 

895. $12.50 or $15. 

ADMINISTRATIVE Law: Its Growth, Procedure and Significance, by 
Roscoe Pound. Pittsburgh: University of Pittsburgh Press. 
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The 1942 Annual Meeting 
C DINFRONTED with the many uncertainties which 


necessarily surround any plans for the holding of 

a convention at the end of August, the Board of 
Governors of the American Bar Association decided 
nevertheless to proceed with arrangements for holding 
the sixty-fifth annual meeting in Detroit, Michigan. The 
extent of the attendance will necessarily depend on trans- 
portation and other factors which cannot definitely be 
forecast now; but there is every reason to hope and plan 
for the holding of an adequate although somewhat 
shortened gathering, to which lawyers will come from all 
parts of the country if they can. 

This is a time when America needs the wise counsels 
and mature deliberations of its representative lawyers. 
Such an assemblage will be heartening in its full support 
of the war effort and inspiriting in its staunch adherence 
to the fundamentals of American liberty and justice 
under law. The assistance which the organized lawyers 
are giving to their country in this crisis will gain impetus 
from such a coming together. 

Of especial significance are the plans for virtually 
a joint meeting of the Canadian Bar Association with the 
American Bar Association. Our brethren of the Canadian 
Bar will convene formally in Windsor, Ontario, across the 
river from Detroit. But the supposed boundary between 
the two nations will be no obstacle to better acquaintance, 
free exchange of views, and joint plans for the further- 
ance of the lawyer’s contributions to the great tasks of 
the war. 

No one can tell now what may be ahead in August. The 
paramount national needs of transport will, of course, 
be kept ahead of any desire to hold a large convention. 
At this stage, it seems unquestionably wise and patriotic 
to plan to hold a 1942 annual meeting, for all who can 
attend. It will be fortunate and well worth while if this 
notable assemblage can be held as now projected. The 
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militant impulses which seek national unity and high 
resolve to win the war will gain support and strength 
from a meeting of the lawyers of the United States and 
Canada. 


The Ross Prize Essay 


S heretofore, the public usefulness of the benefaction 
which the late Judge Erskine M. Ross, of Cal- 
ifornia, wrote into his will, is attested by the 

excellence of the essay which won the $3,000 prize in the 
1942 competition conducted by the American Bar Asso- 
ciation. The subject selected by the Board of Governors 
in Indianapolis about October first has proved to be one 
of the most timely and important during the intervening 
months; and the submitted essays will be recognized as a 
significant contribution to the current discussions of what 
changes in federal legislation and administration are 
desirable in the field of labor relations law. 

The winning essay, selected from among the forty-three 
which were submitted, will be acclaimed for its clarity 
and comprehensiveness. Under the terms of Judge Ross’ 
bequest, but one prize was created and can be awarded. 
The Board of Governors and the committee which recom- 
mends the award do not give “honorable mention” or 
special ranking and recognition to any essay, aside from 
that of the winner. In view of the timeliness and public 
importance of the subject, it is likely that the JouRNAL 
will publish one or two more of the essays, to present to 
its interested readers something of the variety of remedial 
views which were expounded by members of the Associa- 
tion as contestants for this notable prize. 

In addition to felicitating the winner, who will not have 
tc leave his home town in order to receive the award 
at the Association’s annual meeting next August, we 
remind all members of the Association of the lasting 
public good which was accomplished through the gener- 
osity and thoughtfulness of a devoted friend of the 
Association. Through the years, Judge Ross’ bequest to 
the Association will stand as a monument to his cherished 
memory and will make possible each year a notable dis- 
cussion of some timely subject selected by the Association. 
No American could create for himself a better memorial 
than is available through the channels of the Association. 


The Federal Board of Legal Examiners 


S the Independent Offices Appropriations Bill for 
1943 passed the Senate on May 6, it carries author- 
ization for the Federal Board of Legal Examiners 

to proceed with its work of developing a merit system for 
the selection of attorneys in the federal service. The 
Senate followed the recommendation of its Appropria- 
tions Committee and removed from the Bill a provision 
inserted by the House barring the use of funds for the 
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Board after July 1, 1942. The Bill is now in conference. 
It is hoped that the House Conferees will acquiesce in the 
view that the Board should be permitted to develop the 
program which the President has committed to its charge. 

The establishment of the Board by Executive Order in 
April, 1941, derives from the report of the distinguished 
Committee on Civil Service Improvement headed by Mr. 
Justice Reed. The primary functions of the Board are to 
hold competitive examinations for the establishment of 
registers of attorneys available for the government service 
and, pending the establishment of registers, to pass non- 
competitively on the qualifications of persons selected for 
appointment by the various departments and agencies. 
Only in the lower grades will written examinations be 
employed, and even there they will be designed to test 
capacity rather than memory. In all instances the examin- 
ing process will lean heavily upon oral interviews before 
examining committees drawn from the profession itself. 
Most important of all, the examination and the interviews 
will be conducted throughout the country with the result 
that recruitment for the government legal service will 
proceed on a nation-wide scale. This is a matter of con- 
siderable importance under ordinary circumstances. It is 
uniquely important at the present time when experienced 
lawyers everywhere are eager to serve the government, if 
only for the duration of the war. 

The Board of Legal Examiners has been at work for 
less than a year, but the record of the appropriation hear- 
ings leaves no doubt that it has made substantial progress. 
It has the confidence of the Attorney General and of the 
various government counsel upon whose appointees it must 
pass. It has the support of the American Bar Association 
and the approval of the law schools. The Civil Service 
Commission, originally partial to a different program, has 
expressed complete satisfaction with the administration of 
the present plan. These are solid achievements which will 
be wasted unless the Senate’s view prevails. 


Lawyers and Realtors 


OR many years, and especially during the past ten 

years or so of the “depression,” there has been a con- 

stant exchange of compliments (?) between members 
of the bar and representatives of banks and trust com- 
panies, publishers, insurance adjusters and underwriters, 
real estate men and others engaged in various forms of 
business involving marginal activities claimed by the bar 
to overlap, or invade, the field of law practice. Hence 
the creation of the Committee on Unauthorized Practice, 
which has endeavored to bring about some workable under- 
standing between the representatives of the bar and the 
other groups of conflicting interests to reduce the stream 
of litigation, mutual abuse, and appeals for legislative 
regulation. Working through national conference groups 
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of the Trust Division of the American Bankers Associa- 
tion, the Committees of Publishers, of Adjusters, and of 
Life Underwriters, statements of general rules or “prin- 
ciples” were arrived at, which have been published in 
the American Bar Association Reports. 

The Committee on Unauthorized Practice has now 
succeeded in working out a similar “statement of princi- 
ples” with the representatives of the National Association 
of Real Estate Boards. This statement of principles, which 
will be printed in the next issue of the JourNAL, has been 
approved by the Board of Governors of the American Bar 
Association and the Board of Directors of the National 
Association of Real Estate Boards. 

The bar and the public are more indebted than they 
realize for the public spirited service that has been ren- 
dered, and if the bar will study the resulting resolution as 
a whole, thoughtfully, and in the same cooperative spirit 
shown by the Association’s Committee, we believe much 
unfortunate and unhealthy friction, misunderstanding 
and prejudice will be avoided. 


How to Help Win the War 


N every part of our great land, lawyers are organizing 
in their local, state and national associations to mobilize 
all of their strength in the grim struggle for victory. 

Every day there come to the editorial desk, letters from 
committee chairmen and from individual lawyers asking 
how they can help. 

The eagerness to do the utmost in defeating those who 
seek to destroy democracy, shows an abundance of the 
will to win, but doubt or ignorance of the methods which 
promise effective results. 

On another page we print a letter from the Secretary 
of the Treasury to President Armstrong which all should 
read, for it clearly points out one of the things which the 
lawyer is particularly equipped to do. Secretary Morgen- 
thau points out that lawyers control or strongly influence 
the way in which their clients may invest their financial 
accumulations. The magnitude of that field of influence 
can hardly be overestimated for it embraces not only the 
individual current investments of those who seek the 
lawyer’s advice, but it covers also the much greater field 
of the investment of the funds of estates, corporations, 
trusts and foundations, where action is seldom if ever 
taken without the advice of counsel. 

A billion dollars a month through the sale of war bonds 
seems like a great task, but great tasks are involved in 
the accomplishment of great victories. 

Lawyers who are anxious to help the country (and who 
of them is not?) will here find one of the opportunities 
they have been seeking. 
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State Law in the Federal Courts 


In an action brought to the federal courts where diversity of 
citizenship exists and a federal question is involved, if the case 
also requires the decision of whether a city has trespassed upon 
the domain of a state and the availability of the state tribunals 
is obvious, an appropriate regard for the rightful independence 
of state governments makes it permissible and wise to suspend 
judgment until those questions are decided by the state tribunal. 


Chicago v. Fieldcrest Dairies, 86 Adv. Op. 886; 62 Sup. 
Ct. Rep. 986; U. S. Law Week 4339. (No. 706, decided 
April 27, 1942). 

A Chicago ordinance of January 4, 1935, requires 
that milk “sold in quantities of less than one gallon” 
Fieldcrest 


‘ ’ 


shall be delivered in “standard milk bottles.’ 
Dairies, Inc., a Michigan corporation authorized to do 
business in Illinois, sought a permit to sell milk in paper 
‘single service, sterile, 
Sanitary and The 
granted. Fieldcrest then filed suit against Chicago and 
its Board of Health in the United States District Court 
for the Northern District of Illinois alleging that its 
within the mean- 


‘ 


containers describing them as 


nonabsorbent.”’ permit was not 


containers are ‘“‘standard milk bottles” 
ing of the ordinance or that if the ordinance is con- 
strued as prohibiting the use of its paper containers, it 
is unconstitutional and invalid under both the federal 
and state constitutions and that the refusal of the permit 
causes irreparable damage. The complaint prayed for 
a declaratory judgment (a useful procedural device 
widely adopted but not in Illinois courts) that the or 
dinance does not prohibit the use of Fieldcrest’s paper 
bottles or in the alternative that the ordinance so far as 
it does prevent that use is unconstitutional and invalid. 

In May, 1939, the district court referred the case to 
a Master. 

In July, 1939, the Illinois Milk Pasteurization law 
was enacted containing provisions regulating the use of 
“single service paper containers” and reserving to Cities, 
villages and incorporated towns the power to regulate 
the distribution of pasteurized milk, “provided that such 
regulation not permit any person to violate any provi- 
sions of the Act.” 

On April 27, 
finding that Fieldcrest containers were not standard 


1940, the Master submitted his report 


milk bottles within the meaning of the ordinance and 
that the ordinance as construed was valid and constitu- 
tional. 

In October, 1940, the district court on exceptions to 
the Master’s report held that Fieldcrest containers were 
“standard milk bottles’’ within the meaning of the 
ordinance and that under the Milk Pasteurization Plant 
Law the city was without power to prohibit their use. 
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A decree was entered which enjoined the city and its 
Board of Health from interfering with Fieldcrest in the 
sale and delivery of milk in those containers. On appeal 
to the Circuit Court of Appeals, that court held that the 
district court erred in holding that Fieldcrest con- 
tainers were standard milk bottles, but also held the 
ordinance, in so far as it prohibited rather than regu- 
lated the use of paper containers, was rendered invalid 
by the state Act. 

On May 15, 1940, while the cause was pending before 
the district court, a wholly owned subsidiary of Field- 
crest brought suit in an Illinois state court against 
Chicago, its Board of Health and other city officials, 
raising substantially the same issues and seeking sub- 
stantially the same relief formerly raised and sought in 
the federal court. 

After judgment had been rendered in the district 
court and while the appeal was pending, a decree was 
entered in the state court granting the relief prayed for 
and retaining jurisdiction by the state court pending 
federal 


final determination of the 


litigation. 


appeal in the 


Certiorari was granted “because of the doubtful pro- 
priety of the district court and the circuit court of 
appeals in undertaking to decide such important ques- 
tions of the Illinois law instead of remitting the parties 
to the state courts for litigation of the state question 
involved in the case” and reference was made to Rail- 
road Commission v. Pullman Company, 312 U. S. 496 
(27 ABAJ, April, 1941, p. 248). 

The 
opinion of the Court was delivered by Mr. Justice 


The decision of the circuit court was reversed. 


DoucLas and the reasons for reversal are stated as 


follows: 


Illinois has the final say as to the meaning of the or- 
dinance in question. It also has the final word on the 
alleged conflict between the ordinance and the state Act. 
The determination which the District Court, the Circuit 
Court of Appeals or we might make could not be anything 
more than a forecast—a prediction as to the ultimate 
decision of the Supreme Court of Illinois. Here as in the 
Pullman case “a federal court of equity is asked to decide 
an issue by making a tentative answer which may be dis- 
placed tomorrow by a state adjudication.” 312 U.S. p. 500. 
Furthermore, the dispute in its broad reach involves a 
question as to whether a city has trespassed on the domain 
of a State. Though that issue was not in the case when the 
complaint was filed, it emerged, due to the passage of the 
Milk Pasteurization Plant Law, long before the District 
Court entered its decree. The delicacy of that issue and 
an appropriate regard “for the rightful independence of 
state governments” . . . reemphasize that it is a wise and per- 
missible policy for the federal chancellor to stay his hand 
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in absence of an authoritative and controlling determina- 

tion by the state tribunals. 

Passing from the decision of the Pullman case to the 
case at bar Mr. Justice DOUGLAS says: 
Considerations of delay, inconvenience, and cost to the 
parties, which have been urged upon us, do not call for a 
different result. For we are here concerned with the much 
larger issue as to the appropriate relationship between 
federal and state authorities functioning as a harmonious 
whole. 
The desirability of the course which we have suggested 
is not embarrassed by any question as to whether ready 
recourse may be had to the state courts. The availability of 
the state tribunal is obvious, since a case involving sub- 
stantially identical issues and brought by respondent's 
parent corporation is pending in the state court. Cf. 
Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159. 
It will be observed that the action in the district court 
was a controversy between citizens of different states and 
that a federal question was also clearly involved so that 
ample jurisdiction existed for the determination of the 
controversy and it had been urged upon the court that 
there could be no doubt of its jurisdiction. 

lo this Mr. Justice DouGLas replies: 

It is of course true that respondent sought to raise in its 
complaint a constitutional issue—an issue which lurks in 
the case even though it not be deemed substantial. But 
here, as in the Pullman case, that issue may not survive the 
litigation in the state courts. If it does not, the litigation is 
at an end. That again indicates the wisdom of allowing the 
local law issues first to be resolved by those who have the 
final say. Avoidance of constitutional adjudications where 
not absolutely necessary is part of the wisdom of the 
doctrine of the Pullman case. 


We therefore vacate the judgment and remand the cause 
to the District Court with directions to retain the bill 
pending a determination of proceedings in the state court 
in conformity with this opinion. 

Mr. Justice Roserts concurs in the result. 

The case was argued by Mr. James A. Velde and Mr. 
Walter V. Schaefer, Assistant Corporation Counsel for 
Chicago; by Mr. Fred A. Gariepy for Fieldcrest Dairies; 
and by Mr. Albert E. Hallett, 
General, for the State of Illinois, as amicus curiae. 


Assistant Attorney 


Federal Statutes—The Sherman Anti-Trust Act—Suit 
for Treble Damages 


There is no “hard and fast rule” for the interpretation of 
§ 7 of the Sherman law, which gives to “Any person who shall be 
injured” the right to “recover three fold the damages by him 
sustained ... ” The words “Any person” must be interpretated 
in the light of the purpose, the subject matter, the context, and 
the executive interpretation of the statute. A state which pur- 
chases large quantities of asphalt for the construction of its 
public roads, is “a person” within the meaning of the Act and 
may sue for triple damages resulting from conspiracy to fix 
prices and prevent competition. 


Georgia v. Hiram W. Evans, 86 Adv. Op. 929; 62 Sup. 
Ct. Rep. 972; U. S. Law Week 4347. (No. 872, decided 
April 27, 1942). 

The State of Georgia brought suit to recover treble 
damages under § 7 of the Sherman Act, claiming that 


it was the victim of conspiracy to fix prices and suppress 


competition in the sale of asphalt of which it purchased 
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very large quantities for the construction of public 
roads. 

The district court dismissed the suit on the ground 
that the State of Georgia was not a person under § 7 
of that Act. The Circuit Court of Appeals for the 
Fifth Circuit affirmed the judgment. ‘The Supreme 
Court of the United States reversed. 

The opinion of the Court was rendered by Mr. 
Justice FRANKFURTER. He defines the question involved 
as follows: 


The only question in the Cooper case was “whether, by 
the use of the phrase ‘any person,’ Congress intended to 
confer upon the United States the right to maintain an 
action for treble damages against a violator of the Act.” 
312 U.S. at 604. Emphasizing that the United States had 
chosen for itself three potent weapons for enforcing the 
Act, namely, criminal prosecution under §§ 1, 2, and 3, 
injunctions under § 4, and seizure of property under § 6, 
the Court concluded that Congress did not also give the 
United States the remedy of a civil action for damages. This 
interpretation was drawn from the structure of the Act, 
its legislative history, the practice under it, and past judicial 
expressions. It was not held that the word “person,” ab- 
stractly considered, could not include a governmental body. 
Whether the word “person” or “corporation” includes a 
State or the United States depends upon its legislative en- 
vironment. 

The Cooper case on which the district court and the 
circuit court of appeals relied, was analyzed as follows: 

The Cooper case recognized that “there is no hard and 
fast rule of exclusion. The purpose, the subject matter, 
the context, the legislative history, and the executive in- 
terpretation of the statute are aids to construction which 
may indicate an intent, by the use of the term, to bring 
state or nation within the scope of the law.” Considering 
all these factors, the Court found that Congress did not give 
to the Government, in addition to the other remedies ex- 
clusively provided for it, the remedy of treble damages— 
the only remedy originally given to victims of practices 
proscribed by the Act. 

Mr. Justice FRANKFURTER distinguished the Cooper 
case and the case at bar as follows: 

The considerations which led to this construction are 
entirely lacking here. The State of Georgia, unlike the 
United States, cannot prosecute violations of the Sherman 
Law. Nor can it seize property transported in defiance of it. 
And an amendment was necessary to permit suit for an 
injunction by others than the United States. . . . If the State 
is not a “person” within § 8, the Sherman Law leaves it 
without any redress for injuries resulting from practices 
outlawed by that Act. 

The question now before us, therefore, is whether no 
remedy whatever is open to a State when it is the immediate 
victim of a violation of the Sherman Law. We can perceive 
no reason for believing that Congress wanted to deprive a 
State, as purchaser of commodities shipped in interstate 
commerce, of the civil remedy of treble damages which is 
available to other purchasers who suffer through violation 
of the Act. We have already held that such a remedy is 
afforded to a subdivision of the State, a municipality, which 
purchases pipes for use in constructing a waterworks system. 
... Reason balks against implying denial of such a remedy to 
a State which purchases materials for use in building public 
highways. Nothing in the Act, its history, or its policy, 
could justify so restrictive a construction of the word “per- 
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son” in § 7 as to exclude a State. Such a construction 
would deny all redress to a State, when mulcted by a 
violator of The Sherman Law, merely because it is a State. 

Mr. Justice BLack concurs in the result. 

Mr. Justice Roserts filed a dissenting opinion in 
which he says: 

I agree that this case is not ruled by our decision in 
United States v. Cooper Corp., 312 U.S. 600. Certain of the 
reasons adduced in support of that decision are inapplic- 
able here. I am, nevertheless, of opinion that the judgment 
should be affirmed. I base this conclusion upon the plain 
words of the Sherman Act. Section 7 provides that “any 
person who shall be injured in his business or property by 
any other person,” by any action forbidden by the statute, 
may sue and recover damages therefor. Section 8 provides 
that the word “person” or “persons,” wherever used in the 
Act, “shall be deemed to include corporations and asso- 
ciations existing under or authorized by the laws of either 
the United States, the laws of any of the Territories, the 
laws of any State, or the laws of any foreign country.” 

If the word “person” is to include a state as plaintiff, it 
must equally include a state as a defendant or the language 
used is meaningless. Moreover, when in § 8 Congress took 
ihe trouble to include as “persons” corporations organized 
under the laws of a state, the inference is plain that the 
state itself was not to be deemed a corporation organized 
under its own laws any more than the United States is 
to be deemed a corporation organized under its own laws. 

It is not our function to speculate as to what Congress 
probably intended by the words it used or to enforce the 
supposed policy of the Act by adding a provision which 
Congress might have incorporated but omitted. 

The case was argued by Mr. Ellis G. Arnall, Attorney 
General of Georgia, for petitioner; and by Mr. Edwin 
W. Moise for the respondents. 





Jurisdiction of the United States Supreme Court to 
Review the Decisions of the Highest Court 
of a State 


Jurisdiction of Supreme Court of United States to review 
judgment of a state court, is limited to decisions rendered “by 
the highest court of a state in which a decision could be had.” 
Burden to show jurisdiction is on party seeking review. Be- 
cause there are two divisions of Missouri Supreme Court with right 
to have certain decisions of each division reviewed by the full 
court, and the record did not show action by the full court, 
held that jurisdiction had not been shown. 


Gorman v. Washington University, 86 Adv. Op. 895; 
62 Sup. Ct. Rep. 962; U. S. Law Week, 4362. (No. 711, 
decided April 27, 1942). 

The charter of Washington University gave the uni- 
versity exemption from taxation of its real estate. Under 
later provisions of the state contitution and statutes, 
taxes were assessed against the university's real estate. 
Suit was brought in a Missouri circuit court to enjoin 
the collector of the taxes, on the ground that the state 
constitution and tax statutes were a violation of the 
University’s charter and therefore came in conflict with 
the contract clause of the Federal Constitution, Art. I, 
§ 10. The state circuit court enjoined the tax. The 
Supreme Court of Missouri affirmed. The taxing 
authorities appealed. The appeal was dismissed for 
lack of jurisdiction. 

The opinion of the Court was delivered by the CH1EF 
Justice. The opinion disclosed the fact that the records 
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show that the decision and judgment were rendered by 
Division One of the Supreme Court of Missouri; that by 
statute and by rule of court cases decided by one 
division might on motion be transferred to the full 
bench. 

Speaking of this state of the record, the CHIEF JUSTICE 
Says: 

Under these provisions Division One of the Supreme 
Court of Missouri, sitting in the present cause, in which 
“a federal question is involved,” was not the last state court 
in which a decision of that question could be had. Such a 
case is one which “after final disposition of the cause by 
the division” could on petitioners’ application be trans- 
ferred to the full court for review, and the decision and 
judgment rendered by Division One could be set aside, 
by the court sitting en banc. Since the constitution of 
Missouri has thus provided in this class of cases for review 
of the judgment of a division, the judgment here of 
Division One is not that of the “highest court of the state 
in which a decision could be had” within the meaning of 
§ 237(b) of the Judicial Code. 

It was the purpose of the Judiciary Act of February 13, 
1925, as well as that of all its predecessors, that no decision 
of a state court should be brought here for review either 
by appeal or certiorari until the possibilities afforded by 
state procedure for its review by all state tribunals have 
been exhausted. ... Hence it is the last state tribunal—here 
the court en banc—to which the cause could be brought for 
review which is the “highest court of a state in which a 
decision could be had” within the meaning of the jurisdic- 
tional statute, regardless of the particular description or 
designation which may be applied to it by state statutes. 

Upon application to this Court for review of the judg- 
ment of a state court it is the petitioner's burden to show 
affirmatively that we have jurisdiction. . . . 

As the record fails to disclose that the judgment, review 
of which is now sought, is that of the highest court of the 
state in which a decision could be had, we are without 
jurisdiction and the writ must be dismissed. 

The case was argued by Mr. William E. Kemp for the 
taxing authorities; and by Mr. George Wharton Pepper 
for Washington University. 





Labor Relations—Discriminations Against Employees— 
Reinstatement with Back Pay 


The National Labor Relations Act makes the Board’s findings 
as to the facts conclusive, if supported by evidence, and if the 
findings are supported by evidence the courts are not free to 
set them aside even though the Board could have drawn different 


inferences. 
National Labor Relations Board v. Con- 


solidated Copper Corporation, 86 Ady. Op. 931; 62 Sup. 
Ct. Rep. 960; U. S. Law Week, 4363. (No. 774, decided 
April 27, 1942). 

The National Labor Relations Board found that the 
Nevada Consolidated Copper Corporation refused to 
employ former employees in order to discourage mem- 
bership in a labor union. The Board ordered reemploy- 
ment of three former employees with back pay. The 
Circuit Court of Appeals refused to enforce the Board’s 
order on the grounds that its findings were without sub- 
stantial support in the evidence. 


Nevada 


In a per curiam opinion the Court reversed the judg- 
ment of the circuit court. The scope of the opinion 
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sufficiently appears from the following excerpts: 


Examination of the record discloses that there was sub- 
stantial evidence from which the Board could have con- 
cluded that respondent’s refusal to employ the men was 
motivated by its belief that they had engaged or threatened 
to engage in destruction of respondent's property and had 
threatened to injure some of respondent's managerial 
employees and members of their families. There was also 
substantial evidence from which the Board could have 
concluded, as it did, that respondent's motive for refusing 
the employment was discouragement of membership in a 
labor union. The possibility of drawing either of two in- 
consistent inferences from the evidence did not prevent the 
Board from drawing one of them, as the court below seems 
to have thought. 

We have repeatedly held that Congress, by providing, 
§ 10(c), (e) and (f), of the National Labor Relations 
Act, that the Board’s findings “as to the facts, if supported 
by evidence, shall be conclusive,” precludes the courts from 
weighing evidence in reviewing the Board's orders, and if 
the findings of the Board are supported by evidence the 
courts are not free to set them aside even though the Board 
could have drawn different inferences. . . . Since upon an ex- 
amination of the record we cannot say that the findings of 
fact of the Board are without support in the evidence, the 
judgment below must be reversed with directions to enforce 
the Board’s order, but with the modification proposed by 
the Board to conform to our decision in Republic Steel 
Corp. v. Labor Board, 311 U. S. 7. 


The case was argued by Mr. Ernest A. Gross, Associate 
General Counsel for National Labor Relations Board; 
and by Mr. C. C. 
employer. 


?arsons for the Nevada Company, 


Federal Trade Commission—Unfair Methods of 
Competition—Res Judicata 

One of the objects of creating the Federal Trade Commission 
was to prevent potential injury by stopping unfair methods of 
competition in their incipiency. 

When the refusal to enforce an order of the Federal Trade 
Commission is grounded on inadequacy of findings and proof, 
and where, in a subsequent proceeding, a different record is 
presented, the plea of res judicata is unavailing. 


Federal Trade Commission v. Raladam Company, 86 
Adv. Op. 926; 62 Sup. Ct. Rep. 966; U. S. Law Week, 
1351. (No. 826, decided April 27, 1942). 

In 1929, the Federal Trade Commission found that 
the Raladam Company had used unfair methods of 
competition in selling a preparation called Marmola 
by making misleading and deceptive statements of its 
qualities as a remedy for overweight. A “cease and 
desist” order was issued which the Circuit Court of 
Appeals vacated. The Supreme Court affirmed for lack 
of evidence to support the cease and desist order, 
vagueness of the findings, and on other grounds. 

In 1935, the Commission instituted another proceed- 
ing against Raladam for unfair trade methods employed 
since the earlier proceedings. In the second proceeding 
the Commission found, “with meticulous particularity,” 
misleading statements which had the “tendency and 
capacity”’ to induce people to purchase and use Marmola 
in preference to the anti-obesity remedies of competitors. 
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The Circuit Court of Appeals, however, (misled perhaps 
by a misinterpretation of the earlier opinion) held that 
there was no substantial evidence of specific injury to 
the business of any competitor, and again vacated the 
order of the Federal Trade Commission. 


The evidence on this point is reviewed, and held 
to be sufficient to sustain the orders of the Commission. 
The judgment of the Circuit Court of Appeals was 
therefore reversed with directions that the order of the 
Federal Trade Commission be affirmed. 


The opinion of the Court was delivered by Mr. Justice 
Biack. On the necessity of proof of specific losses the 


opinion says: 


It is not necessary that the evidence show specifically 
that losses to any particular trader or traders arise from 
Raladam’s success in capturing part of the market. One of 
the objects of the Act creating the Federal Trade Com- 
mission was to prevent potential injury by stopping unfair 
methods of competition in their incipiency And when 
the Commission finds as it did here that misleading and 
deceptive statements were made with reference to the 
quality of merchandise in active competition with other 
merchandise it is also authorized to infer that trade will be 
diverted from competitors who do not engage in such “un- 
fair methods.” .. . The findings of the Commission in this 
case should have been sustained against the attack made 
upon them. 


Raladam Company had contended that the decisions 
of the Circuit Court of Appeals and the Supreme Court 
with 1929 proceedings were conclusive in the second 
proceeding as res judicata, but the Court interpreted its 
finding in the former case as follows: 


It is clear that the reasons for refusing to enforce the 
Commission's order are grounded upon the inadequacy of 
the findings and proof as revealed in the particular record 
then before this Court. Hence, these reasons are not con- 
trolling in this case, arising as it does out of different pro- 
ceedings and presenting different facts and a different re- 
cord for our consideration. 


As to the application of res judicata the opinion says: 


Raladam contends here as it did before the Commission 
and the Circuit Court of Appeals that the judgment of 
this Court in the first case makes the issues here in con- 
troversy res judicata, and therefore bars these proceedings. 
It also contends that the denial by this Court and the 
Circuit Court of Appeals in the earlier proceedings of the 
Commission’s motion to offer additional evidence with 
respect to competitors and injury to competition should 
have a like effect. We think these contentions are without 
merit, and therefore agree with the court below in its deter- 
mination that a decision on the merits was appropriate. 


The respondent has not sought in this Court to sustain 
the judgment of the court below on any other ground. 
Accordingly, the judgment is reversed with directions that 
the order of the Federal Trade Commission be affirmed. 
The case was argued by Mr. Robert L. Stern for the 

Federal Trade Commission; and by Mr. Rockwell T. 
Gust for Raladam Company. 
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Appeals—Final Judgments—Federal Rules of Civil 
Procedure—(Rule 50 b) 


Where, under F. R. C. P. 13, 14, 18, 20 and 42, an action is 
brought joining entirely distinct claims, separate judgments may 
be rendered and will “frequently” be appealable as final judg- 
ments. 


Reeves v. Beardall, Executor, 86 Adv. Op. 996; 62 
Sup. Ct. Rep. 1085; U. S. Law Week 4392. (No. 841, 
decided May 11, 1942). 

Susan G. Reeves brought suit against the executor of 
her mother’s will. The complaint embraced three 
counts. Count I contained a claim on the deceased 
mother’s promissory note payable to the daughter. 
Count II was a claim on a contract between mother and 
daughter whereby the mother agreed not to change her 
will in consideration of the return by the daughter to 
the mother of certain securities and an agreement not 
to press for payment of the note. 

Count III contained a claim against a third person 
who was alleged to hold certain assets of the decedent to 
which the plaintiff was entitled by reason of the con- 
tract on which Count IT was based. The executor moved 
to dismiss Counts II and III. The motion was granted 
with leave to amend. Those Counts were amended and 
the executor then moved to dismiss Count II. The 
court granted the motion and ordered that final judg- 
ment be rendered on Count II in favor of the executor. 
An appeal to the Circuit Court of Appeals was dismissed 
on the ground that “it was taken from a judgment that 
was not final.” 

Certiorari was allowed and the judgment of the lower 
court was reversed. 

The opinion of the Court was delivered by Mr. Justice 
Douc.tas. As to the construction of the Federal Rules, 
Mr. Justice DouGLas says: 

The Rules make it clear that it is “differing occurrences 
or transactions, which form the basis of separate units of 
judicial action.” .. . If a judgment has been entered which 
terminates the action with respect to such a claim, it is 
final for purposes of appeal under § 128 of the Judicial 
Code. The judgment here in question meets that test. The 
claim against respondent on the promissory note was un- 
related to the claim on the contract not to change the will. 
Ihose two claims arose out of wholly separate and distinct 
transactions or engagements. . After the entry of the 
judgment on Count II, the claim based on the contract not 
to change the will was terminated and could not be affected 
by any action which the Court might take as respects the 
remaining claims. Nothing remained to be done ex- 
cept appeal. 

The judgment therefore was final. 

Submitted by Mr. Daniel Burke for Mrs. Reeves; and 
by Mr. Charles R. Scott and Mr. Charles P. Dickinson 
for the executor. 

Railroads—Practices Concerning Delivery of Livestock 


The Interstate Commerce Commission has jurisdiction to deter- 
mine where transportation ends in the carriage of livestock by 
railroads in interstate commerce, and in making its determination 
may consider the evolution of practices in respect of delivery, as 
well as the effect thereof and the effect of proposed practices. 

The conclusion of the Commission, being supported by sub- 
stantial evidence, that the delivery by the carriers into unloading 
pens at stock yards is a reasonable practice is binding on the 
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courts, notwithstanding that the practice leaves the consignees 
subject to further charges by stockyard companies for yardage 
services. Jurisdiction over stockyard services, after transportation 
ends, is vested in the Secretary of Agriculture. 


Swift & Co. v. United States, 86 Adv. Op. 944; 62 Sup. 
Ct. Rep. 948; U. S. Law Week, 4365. (No. 595, decided 
May 4, 1942). 

Swift & Co. and Omaha Packing Company, a sub- 
sidiary, filed a complaint with the Interstate Commerce 
Commission against railroads serving the Chicago Union 
Stock Yards, which is operated by the Union Stock 
Yard & Transit Company. The packers sought a 
revision of the Yard Company’s practices, which they 
said were part of a carrier-shipper relationship. 

The complaint stated that the packers shipped direct 
shipments of livestock from various points consigned 
directly to the Union Stock Yards. Direct shipments 
are distinguished from others consigned not directly to 
a packer but consigned to a commission merchant at 
the Stock Yards for sale. On arrival the cars of livestock 
are placed at unloading or chute pens of the Yard Com- 
pany by railroad employees and the stock is unloaded 
and placed in pens by employees of the Yard Company. 
For this service the Yard Company is paid at published 
tariff rates by the railroads, which absorb the charge 
out of their line-haul rates. The packers desire to take 
their consignments directly from the unloading pens 
and insist that they desire no further services and should 
be subject to no further charges. However, the Yard 
Company, under tariffs filed with the Secretary of 
Agriculture, imposes upon the packers yardage charges 
amounting from ten cents to forty-five cents per head 
of stock. The packers maintain that they desire none 
of the services of weighing, watering, feeding, or hold- 
ing, for which the yardage charges are imposed, but 
desire only to move their livestock immediately from 
the unloading pens to the public streets without pay- 
ment of yardage charges, and this they insist is then 
right. 

The packers demanded immediate and free delivery 
from the unloading pens and when this was refused 
they paid the yardage charges under protest. They 
sought from the Commission reparation and asked for 
the establishment of rules and practices which will 
permit them to obtain delivery of direct shipments in 
suitable pens for immediate removal to the nearest 
public street and without further charge. 

The Commission denied the relief sought, and found 
that the practice of delivering to the Stock Yards with- 
out affording free egress for the shipments is not an 
unreasonable practice on the part of the railroads. The 
Commission further found that the charges assessed 
by the Stockyards & Transit Company are not subject 
to the Commission’s jurisdiction. 

Ihe packers then brought suit to set aside the order. 

The errors assigned raised three questions: (1) 
Whether the packers have an absolute legal right to 
take their direct shipments from the unloading pens 
free from the yardage charges. (2) If they have not that 
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right, did the Commission err in considering the history 
of dealings between the packers and the Yard Com- 
pany with other facts bearing on the reasonableness of 
the carriers’ method of delivery? (3) If the delivery 
practice was a reasonable method of terminating the 


carriers’ obligation to transport, did the Commission 
have jurisdiction to prescribe yardage charges? 

On the first question, the conclusion of the Court is 
that the packers have no absolute right to take direct 
shipments of livestock from unloading pens free of 
yardage charges. In reaching this conclusion, the 
opinion observes that the packers’ contention is based 
upon Covington Stock-Yards Co. v. Keith, 129 U.S. 128, 
and Section 1 (3) of the Interstate Commerce Act. The 
Covington decision had stated that the carrier could 
not make a special charge for “merely receiving or 
merely delivering such stock, in and through stock 
yards provided by itself” and had added that the right 
to exact a special charge could not be invested in 
another. By Section | (3), later enacted, the term “‘trans- 
portation” was defined to include “all facilities . . . 
and all services in connection with delivery 
storage and handling Notwithstanding this 
statute, Adams v. Mills, 286 U.S. 297, left to the Com- 
inission the determination of whether transportation 
included unloading in the yards. 

However, by the enactment of Section 15(5) of the 
Interstate Commerce Act, it was settled that transporta- 
tion included unloading. This still left unchanged the 
situation as to yardage service. The effect of these two 
statutory provisions is thus explained by Mr. Justice 
] ACKSON: 

Thus it is seen that before the enactment of Section 
15(5), whether transportation included unloading was a 
question of fact for the determination of the Commission. . . . 
Section 15(5) changed this, but it did not alter the situa- 
tion with respect to yardage services, . . . and whether they 
are included in transportation is therefore a question to 
be decided by the Commission upon the facts of each 
particular case, and not by mechanical application of a 
fixed rule of law as contended by the appellants. . . . Other- 
wise we erred in requiring “primary resort” to the Com- 
mission in the Armour case with respect to the question 
where transportation ended. The propriety of the 
yardage charges in the present case was a question for 
decision by the Commission in the exercise of its judgment, 
and not for decision according to any fixed rule of law. 


The Court then adverts to the question whether the 
Commission, in determining the Yard Company’s un- 
loading pens were suitable points for termination of 
the carriers’ duties to the consignees, considering the 
evolution of the practices, as well as the effect of exist- 
ing and proposed practices. The conclusion is reached 
that it was proper for the Commission to consider all 
these factors. In particular, the opinion notes that the 
packers were themselves instrumental in bringing the 
practices into existence, and had contracted with the 
Stock Yards to use the latter’s facilities and pay the 
yardage charges. The effect of this arrangement in its 
bearing on the reasonableness of the practices now in 
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force is described as follows in the opinion: 


The railroad companies were not parties to this agree- 
ment, and the Commission found that the packers at the 
time the agreement was entered into did not consider the 
assessment of the yardage charges to be a matter of any 
concern to the railroads. During the existence of the agree- 
ment described, the packers paid the yardage charges, and 
participated in the receipts from such charges. This agree- 
ment expired in 1907, except for the covenant by the 
packers not to use any other stockyards for the receipt of 
their livestock so long as the Yard Company maintained its 
business in Chicago. It appears, however, that after the 
expiration of the contract the Yard interests were informed 
that the packers were still threatening to move their plant 
from Chicago, and it appears that Swift expected to receive 
a share of the Yard's earnings as late as 1918, but there is 
no proof that it did receive anything in addition to the 
bonds received under the contract of 1892. J. O. Armour, 
of Armour & Company, however, received substantial 
benefits after 1907. 


Thus, for more than seventy years the responsibility of 
the railroads in respect of direct shipments consigned to 
the packers has ended with the unloading service. The 
packers from that point on have negotiated their own 
arrangement with the Yard Company. More recently, of 
course, the Stock Yards have passed under public regula- 
tion, and discrimination or rebating of the kind once 
practiced is no longer possible. The Commission finds that 
it was the attitude of the packers that their patronage was 
a thing of value to the Stock Yards and they proposed to 
sell that patronage to the Yard Company. The Packers 
and Stockyards Act having made private arrangements of 
this kind unlawful, the packers now contend that the 
carriers must protect them against yardage charges on their 
direct shipments. 

It was the packers themselves who suppressed the com- 
petitive yards and alternative facilities for unloading their 
stock. The Commission, however, has not held the packers 
to be estopped by their conduct. It has only considered 
the practice and usage of the packers as bearing on the 
suitability of the Yard Company's unloading pens as a 
point of termination of the carriers’ responsibility. The 
Commission has held it to be a reasonable practice that 
the railroads’ responsibility for transportation of such direct 
shipment consigned by the packers to themselves at the 
Union Stock Yards ends with unloading into the unloading 
pens, which it found to be suitable, and that the carriers’ 
failure to negotiate or purchase free egress for such ship- 
ments from the unloading pens has not resulted and does 
not result in an unreasonable practice. There is evidence 
to support the determination, and the decision of the 
administrative body charged with making it is therefore 
conclusive on this Court. 

As to whether the Commission had jurisdiction to in- 
quire into the reasonableness of practices and charges 
of the Yard Company, the Court holds that the Com- 
mission correctly concluded that it had no jurisdiction 
to do so, since the boundary between the Commission's 
jurisdiction and that of the Secretary of Agriculture “is 
where the transportation ends, and in this case that is 
established to be the unloading pens.” 


Mr. Justice DouGtas delivered a dissent in which the 
Cuier Justice and Mr. Justice Murpny joined. 


The dissent urges that the Covington case applied 
the principle that should control here, and that it has 
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rot been overruled. And it is further urged that the 
present ruling makes illusory the relief that was intended 
to be afforded by Section 15(5). Summarizing the 
legislative history of that provision, Mr. Justice DoUGLAS 
adds: 


The mandate contained in Section 15(5) originated with 
the American National Live Stock Association and 
the National Live Stock Shippers’ League. . . . The proposal 
was not vague. It was that there be “one through rate on 
live stock for the whole services from point of origin to the 
destination at public stockyards used at market place which 
shall include unloading into suitable pens and delivery 
therein at such stockyards, where the animals may be 
counted and checked, including such facilities as are neces- 
sary or in use for making such delivery.” . . . It was the 
enactment of the rule of the Covington case which was 
specifically asked. . . . The argument was that a railroad 
would not “make two rates to its own pens if it owned 
and operated them, and neither should it do so with 
respect to pens which it uses in the same manner. There 
should be one fare, the same as a passenger rate, to such 
depot as they use in a given city.” .. . The record shows 
that Congress was alive to the evils of which the shippers 
complained and that it endeavored to correct them. As 
stated by the House Managers the aim of the amendment 
introduced in the Senate and amplified in Conference was 
to provide that the “through rates on live stock should 
include unloading and other incidental charges.” 
Indeed, the sole purpose of the amendment was to impose 
on the Commission the duty and authority to eliminate 
the practices condemned by the Covington case. In view of 
that explicit history it comes as a surprise that the Com- 
mission can now abdicate and say that a consignee or 
owner who has paid a through rate may not have free 
receipt of his stock at the station. To hold that the separate 
charge for unloading livestock into pens which Section 
15(5) outlawed may now be exacted for taking the live 
stock out is to make the relief afforded by that section 
illusory indeed. 


To call the withholding of the stock until an additional 
fee is paid, a stockyard “service” is indeed incongruous. It 
is to forget over half a century of history. It is to take 
away part of the protection which Congress afforded ship- 
pers by Section 15(5). It is to interpret Section 15(5) not 
liberally as a remedial provision but strictly against the 
stock raisers, for whose ultimate benefit it was passed. For 
years the carriers and stockyards persistently sought to 
dignify this type of tribute and exploitation as a “stock yard 
service.” Until the present they were unsuccessful. They 
should fail again. The Covington case states the correct 
rule. It is that rule which Congress enacted into Section 
15(5) for the protection of the stock raisers who ultimately 
pay the tribute and vexatious charges which the middle 
man exacts. It is that rule which we should enforce until 
Congress changes it. 


The case was argued by Mr. Ross Dean Rynder for 
Swift & Co., and by Mr. Paul E. Blanchard for Armour 
& Co. and by Mr. Hugh B. Cox and Mr. Douglas F. 
Smith for the Government. 


Taxation—Federal Income Tax 


In determining that sales of stock made from a taxpayer’s 
short account were not in fact short sales, but ordinary sales, in 
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view of the taxpayer’s concurrent dealings through long accounts, 
so that the taxpayer is chargeable with dividend income only to 
the extent that dividends credited to the long account exceeded 
those charged against the short account, the findings of the Board 
of Tax Appeals are conclusive if supported by substantial 
evidence. 


Wilmington Trust Co., Ex. v. Helvering, 86 Adv. Op. 
908; 62 Sup. Ct. Rep. 984; U. S. Law Week 4340. (No. 
775, decided April 27, 1942.) 


The taxpayer was engaged in buying and selling 


securities and maintained various accounts with a 


brokerage house, the shares being held by the brokers 
in street The “iong’” accounts were credited 
with dividends during the taxable periods, and “short” 


names. 


accounts were charged with dividends on certain shares. 
Shares were cleared through the short accounts, and 
where there were enough shares in the long accounts 
to cover, the brokers made delivery and reduced the 
number of shares in the long accounts accordingly. 
Dividends on the shares in the long account were 
credited to the taxpayer and she was charged with 
those in the short account. The broker required no 
margin and charged no short sale tax. 


The Board of Tax Appeals held that, under the 
circumstances, the sales so made were ordinary sales 
and not short sales, and that the taxpayer is chargeable 
with dividend income only to the extent that dividends 
credited to the long accounts exceeded those charged 
to the short accounts. The Circuit Court of Appeals 
reversed. 

On certiorari, the Supreme Court, in an opinion by 
Mr. Justice DoucLas, reversed the decision of the Circuit 
The 


opinion emphasizes the established rule that on ques- 


Court and supported the ruling of the Board. 


tions of fact the findings of the Board are conclusive 
Explaining 
the application of that rule here Mr. Justice DoucLas 


when supported by substantial evidence. 
states: 


The true character of the “short” account is a question 
of fact to be determined in the light of the outward or 
manifested intention of the taxpayer and the way in which 
the account was actually managed. The designation of 
the accounts, the fact that as a matter of bookkeeping sales 
made through the “short” account apparently were not 
reflected in the “long” accounts, the method of reporting 
gains or losses are some evidence to support the conclusion 
of the court below. But there are numerous other circum- 
stances which look the other way. They are embraced in 
the several subsidiary findings which the Board made and 
which we have enumerated. Those findings are supported 
by substantial evidence and are abundant justification for 
the Board’s ultimate finding that the sales made through the 
“short” account were ordinary sales. It is the function of 
the Board, not the Circuit Court of Appeals, to weigh the 
evidence, to draw inferences from the facts, and to choose 
between conflicting inferences. The court may not sub- 
stitute its view of the facts for that of the Board. Where 
the findings of the Board are supported by substantial 
evidence they are conclusive. . . . Under the statute the 
court may modify or reverse the decision of the Board only 
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if it is “not in accordance with law.” In this case 

the criteria which the board employed in determining 

whether the sales were “short’’ sales complied with the 

legal principles announced in Provost v. United States, 

269 U.S. 443. 

The case was argued by Mr. William S. Potter for 
the Taxpayer and by Mr. Richard H. Demuth for the 
fax Authority. 


Taxation—Tax Sales to Satisfy Special Assessments 


The applicable statutes of Michigan are found to create no 
contract right in holders of Birmingham paving bonds to require 
additional assessments on property once sold to satisfy the initial 
assessment, and no necessity arises for determining the constitu- 
tional validity of later legislation challenged as an impairment 
of the asserted contractual right to additional assessments. 


Municipal Investors Assn. v. City of Birmingham, 86 
\dv. Op. 900; 62 Sup. Ct. Rep. 975; U. S. Law Week 
1348. (No. 755, decided April 27, 1942). 

The Investors Association brought suit for mandamus 
to compel the City of Birmingham, Michigan, successor 
to a village of the same name, to levy an additional 
assessment on lands which had been sold for tax liens, 
the assessment to be made to provide funds for paying 
defaulted paving bonds. The Investors claimed a 
contract right, under Michigan law in 1928 when the 
bonds were issued, to require additional assessments. 
rhey asserted that later Michigan statutes construed to 
prevent the levy impair the obligation of the contract 
in the bonds, contrary to the contract clause of the 
Federal Constitution. 

The Michigan Supreme Court sustained the con- 
stitutionality of the later legislation. 

On appeal to the Supreme Court, the judgment was 
afirmed, but upon the ground that there was no con- 
tract right to additional assessments and that consequent- 
ly no question arose as to whether later legislation im- 
paired the contract. The opinion of the Supreme Court 
was delivered by Mr. Justice Reep. The basis for its 
ruling is explained in the following portion of the 
opinion: 

The complete charter of the Village is not before us. 
From the authorized power granted by the Public Act of 
1909 under which it was organized, however, from the 
language in section 15 of Chapter XXI of the charter 
providing for “an additional pro rata assessment” and 
from the terms of the bond, limiting its payment to “the 
special assessment fund created for the purpose, when the 
same shall have been collected,”” we are satisfied there was 
no contract to reassess lots once sold for the original assess- 
ment. If the stated powers of the Village to levy an 
assessment on improvement district property required that 
the lots assessed, after sale for default iv. their installments, 
should be subject to an additional assessment to cover such 
deficiencies, the burden might depress their value to a 
point where little if anything could be :ealized for the 
bondholders, and successful sale for non-payment would be 
frustrated. This would clearly be true where, as here, a 
very large proportion of the assessments were defaulted. 
A prospective investor in the bonds must look ultimately 
to the sale of each lot for the payment of the amount 
assessed against that particular parcel. 

Section 15 of the village charter authorizes an additional 
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assessment when the original assessment proves insufficient 
to pay for the improvement. Assessment bonds may be based 
on undertakings whereby benefited lands may be liable 
even after they were sold to pay the assessment liens upon 
them to recover for defaults in sales of other assessed prop- 
erties. ... But in the absence of controlling Michigan law, 
section 15 repels such a construction. The language falls 
far short of subjecting lots which have been sold to pay tax 
or assessment liens to an additional assessment for the deficit. 
Such a construction would defeat the remedy of tax sales 
as a means of realizing the assessment lien. 


The case was argued by Mr. Claude H. Stevens for the 
Investors Association. 


Taxation—State Estate Tax 


A transfer by will of certificates of stock in a Utah corporation 
may be taxed by Utah under the Fourteenth Amendment, not- 
withstanding that the transfer of the certificates is also taxable in 
New York where the testator was domiciled and where the 
certificates were held, and the corporation maintained a stock 
transfer agent. First National Bank v. Maine is overruled. 


The State Tax Commission of Utah v. Aldrich, 86 
Ady. Op. 911; 62 Sup. Ct. Rep. 1008; U. S. Law Week 
4341. (No. 814, decided April 27, 1942). 

This case presents the sole question whether the 
State of Utah is precluded by the Fourteenth Amend- 
ment from imposing a tax upon a transfer by death of 
shares of stock in a Utah corporation, forming part of 
the estate of a decedent domiciled in New York where 
the stock certificates were held. 

The decedent, Harkness, at the time of his death 
owned 10,000 shares of common stock and 400 shares of 
preferred stock of the Union Pacific Railroad Co., a 
Utah corporation. The estate was probated in New 
York which imposes a tax upon the transfer of the net 
estate of every decedent, whether resident or non- 
resident. The gross estate includes all intangible personal 
property within the jurisdiction of the state. The state 
law allows a credit against the New York estate tax to 
the amount of any constitutionally valid inheritance 
tax paid to any other state within three years after the 
decedent's death. 

The administrators of the estate sought a declaratory 
judgment in Utah, holding that the transfer of the 
stock is not subject to tax by Utah. The trial court 
held for the administrators and the state supreme 
court affirmed, under the authority of First National 
Bank v. Maine, 284 U. S. 312. 

On certiorari, the judgment was reversed by the 
Supreme Court in an opinion by Mr. Justice DoucLas. 
The opinion concedes that the judgment should be 
affirmed if First National Bank v. Maine is to survive. 
However, the Court feels that it should not survive 
and cannot if the principles which govern Curry v. 
McCanless, 307 U.S. 357, and Graves v. Elliott, 307 U.S. 
189, are sound. 

In overruling Blackstone v. Miller, 188 U. S. 189, the 
Fourteenth Amendment was interpreted in First Na- 
tional Bank v. Maine to impose a rule of immunity from 
taxation by more than one state. This rule of immunity 
from taxation was the subject of vigorous dissent in 


419 











the First National Bank case, and the decision in the 
instant case restores the principle that there are no 
constitutional objections to double taxation of in- 
tangibles by states which have command over them or 
their owner. 

The specific basis of control which is found to support 
the Utah tax here is the fact that the transfer of the 
stock depends upon and involves the law of Utah, not- 
withstanding that the corporate stock transfer office is 
located in New York. In exposition of this basis to 
support Utah’s jurisdiction to impose the tax, Mr. 
Justice Douctas says: 


The corporation owes its existence to Utah. Utah law 
defines the nature and extent of the interest of the share- 
holders in the corporation. Utah law affords protection 
for those rights. Utah has power over the transfer by the 
corporation of its shares of stock. Certainly that protec- 
tion, benefit, and power over the shares would have satisfied 
the test of Blackstone v. Miller and Curry v. McCanless. 
But it is said that we are here interested only in the factum 
of the transfer and that the stockholder in the case at bar 
had no need to invoke the law of Utah to effect a complete 
transfer of his interest. The argument is based on the fact 
that the transfer office is located outside Utah and that 
under the Uniform Stock Transfer Act which Utah has 
adopted (Rev. Stat. 1933 Sections 18-3-1 et seq.) the trend 
is to treat the shares as merged into the certificates in 
situations involving the ownership and transfer of the 
shares. We do not stop to analyze the many cases which 
have been cited nor to speculate as to how Utah would 
interpret its law in this regard. Suffice it to say that if that 
freedom of transfer exists as respondents claim, it stems 
from Utah law. It finds its ultimate source in the authority 
which Utah has granted. It is indeed a benefit which Utah 
has bestowed. For it alone Utah may constitutionally ask 
a return. In view of these realities we cannot say with the 
majority in First National Bank v. Maine, p. 327, that a 
“transfer from the dead to the living of any specific property 
is an event single in character and is effected under the 
laws, and occurs within the limits, of a particular state,” 
so as to preclude Utah from imposing a tax on this 
transfer. 

Mr. Justice FRANKFURTER delivered a brief concurring 
opinion. 

Mr. Justice JACKSON delivered a dissenting opinion in 
which Mr. Justice Roperts concurred. The dissent 
emphasizes various considerations which are not alluded 
to in the majority opinion and which had not been 
advanced in the prevailing opinion in First National 
Bank v. Maine. The dissent opens with the following 
paragraph which sounds the keynote of its development. 


State taxation of transfer by death of intangible property 
is in something of a jurisdictional snarl, to the solution 
of which this Court owes all that it has of wisdom and 
power. The theoretical basis of some decisions in the very 
practical matter of taxation is not particularly satisfying. 
But a switch of abstract concepts is hardly to be expected 
without at least careful consideration of its impact on the 
very practical and concrete problems of states and taxpayers. 
Weighing the highly doctrinaire reasons advanced for this 
decision against its practical effects on our economy and 
upon our whole constitutional law of state taxation, I can 
see nothing in the Court’s decision more useful than the 
proverbial leap from the frying pan into the fire. 
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Urging that the present decision of the majority, 
supported only by cases that are admittedly distinguish- 
able or are admittedly overruled, Mr. Justice JACKSON 
criticizes the discarding of one fiction in favor of another 
and says: 

Without discussion of the academic merits of the decision 
that is being overruled I am willing to proceed on the 
estimate of it made at the time of its pronouncement by 
the present Cuier Justice, who said in his dissent: “Situs 
of an intangible, for taxing purposes, as the decisions of 
this Court, including the present one, abundantly demon- 
strate, is not a dominating reality, but a convenient fiction 
which may be judicially employed or discarded, according 
to the result desired.” . . . The Court now discards this 
fiction in favor of one calling for a different result. 

This older rule ascribed a fictional consequence to the 
domicile of a natural person; it is overruled by ascribing 
a fictional consequence to the domicile of an artificial 
corporation. The older rule emphasized dominance by the 
individual over his intangible property, the tax situs of 
which followed the domicile of its owner. Today's new 
rule emphasizes the dominance of the corporation, a crea- 
ture of the legal imagination. To this fictional personality 
it ascribes a hypothetical “domicile” in a place where it 
has but a fraction of its property and conducts only its 
formal corporate activities; and on the union of these two 
fictions it permits the chartering state to tax the estates of 
persons who never lived or did business therein. The 
reasoning back of the holding is this: Because Utah issued 
a charter to a corporation, which issued stock to a non- 
resident, which changed hands at his death, which required 
a transfer on the corporation’s books, which transfer was 
permitted by Utah law, Utah got jurisdiction to tax succes- 
sion to the stock. It is really as remote as that. 

The dissent then enumerates various facts as to the 
organization and business of the Union Pacific, which 
are argued to leave nothing of Utah’s claim to tax the 
full value of shares when transferred by death of a non- 
resident stockholder, and no basis for the majority 
decision, except “the metaphysics of the corporate 
charter.” 

Mr. Justice Jackson then considers the practical 
effects of the present decision which weigh against it. 
These include a tendency to intensify the already un- 
wholesome conflict and friction between the states in 
competitive exploitation of intangibles as a source of 
death duties; its tendency to subject intangible property 
to multiple taxation to which other forms of wealth 
are not subject; the experience of states prior to the 
decision in First National Bank v. Maine leading to the 
fear that overlapping state taxation would lead to 
federal occupation of the field; and, finally the retroac- 
tive effect of the present decision working inequalities 
and injustices not only on individuals but on the states 
as well. 

In conclusion, uncertainty is expressed as to what 
legal limitations hereafter are to be recognized or 
applied to the state’s power to tax nonresidents. Com- 
menting on the uncertain effect of the present decision, 
the dissent concludes as follows: 

The Court casts aside former limitations on state power 
to tax nonresidents in such terms as to leave doubt whether 
any legal limitations are hereafter to be recognized or 
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applied. The opinion of the Court says that the state may 
“constitutionally make its exaction” “which can demon- 
strate ‘the practical fact of its power.’” The concurring 
opinion adds that “Each State of the Union has the same 
taxing power as an independent country, except insofar as 
that power has been curtailed by the federal Constitution” 
and it enumerates three limitations, each of which prohibits 
a kind of tax or protects kinds of business from tax, but 
none of them restrains taxation by reference to what we 
have usually expressed by “jurisdiction.” It is true that 
the concurring opinion says that “the Due Process Clause 
has its application to the taxing power of the States” but 
we are not told what it may be, and it is difficult to conceive 
of a situation where it will ever be useful if it may not be 
considered as a test of jurisdiction to impose a tax. 
Despite today’s decision, I trust this Court does not intend 
to say that might always makes right in the matter of 
taxation. I hope there is agreement, though unexpressed, 
that there are limits, and that our problem is to search out 
and mark those limits. One way to go about it is to say 
that those states can tax which have the physical power to 
do so and have conferred some benefits or protection on 
the taxpayer. Of course there is nothing in the Constitu- 
tion about this, but that is a criticism that can be directed 
at any test that I can think of. My difficulty is that on its 
face—and as so far applied—this test comes out to the 
point where might does make right. For in a very real 
sense every state and territory in the Union has conferred 
very real benefits upon every inhabitant of the Union. 
Some states have seen to it that our food is properly pro- 
duced and inspected; others have fostered and protected the 
industry upon which we are utterly dependent for the 
ordinary conveniences of life and for life itself. All of 
them have yielded up men to provide government at home 
and to repel the enemy abroad. I am the very real debtor, 
but am frank enough to say that I hope not a potential 


taxpayer, of all. 


The Court, it seems to me, will be obliged to draw the 
line at which state power to reach nonresidents’ estates 
and extraterritorial transactions comes to an end. I find 
little difficulty in concluding that exaction of a tax by a 
state which has no jurisdiction or lawful authority to 
impose it is a taking of property without due process of 
law. The difficulty is that the concept of jurisdiction is 
not defined by the Constitution. Any decision which accepts 
or rejects any one of the many grounds advanced as juris- 
dictional for state taxing purposes will read into the 
Constitution an inclusion or an exclusion that is not found 
in its text. To read into the Constitution the Court's 
present concept of jurisdiction through charter granting, 
and to hold that it follows that the Constitution does not 
prohibit this tax, is to make new law quite as certainly as to 
adhere to the concept of jurisdiction according to the 
decedent’s domicile and to hold that the Constitution 
therefore does prohibit it. 

I am content with existing constitutional law unless it 
appears more plainly that it is unsound or until it works 
badly in our present day and society. 


The case was argued by Mr. J. Lambert Gibson and 
Mr. Garfield O. Anderson for the State Tax Commision, 


and by Mr. Melber Chambers for the Administrator. 
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Taxation—Federal Undistributed Profits Tax— 
Dividends Paid Credit 


Where a corporation is liquidated in compliance with Section 
112(b) (6) of the Revenue Act of 1936, and distributions of 
cash and property are made to the parent corporation out of 
surplus earned after February 28, 1913, the liquidating corpora- 
tion is entitled to the dividends paid credit provided for by 
section 27(f). Subsection (h) of section 27 is not applicable. 


Helvering v. Credit Alliance Corporation, 86 Adv. Op. 
891; 62 Sup. Ct. Rep. 989; U. S. Law Week, 4352. (No. 
708, decided April 27, 1942). 

The respondent, Credit Alliance, was liquidated and 
distributions were made to its stockholders in cash and 
property. Its principal stockholder, owning over 99% 
of the capital stock, was Commercial Credit Corporation. 
Part of the distribution in 1936 was made from surplus 
earned after February 28, 1913. The liquidation was 
made under Section 112 (b) (6) of the Revenue Act of 
1936, under which no gain or loss for tax purposes was 
attributable to the parent corporation. The parent 
corporation in 1936 did not distribute to its stock- 
holders any of the distribution received through the 
liquidation, nor did it apportion or allocate any part 
of it to Credit Alliance. 

The question before the Court was, to what “divi- 
dends paid credit” is Credit Alliance entitled under the 
Revenue Act of 1936 which, by Section 14, imposes a 
tax upon “undistributed net income.” To compute the 
base for this tax a dividends paid credit is deducted 
from adjusted net income. 

Section 27 deals with the credit for dividends paid, 
and subsection (a) allows a dividends paid credit to 
the amount of dividends paid during the taxable year. 
Other subsections deal with separate topics, and the only 
ones involved here are subsections (f) and (h). They read 
as follows: 

(f) Distributions in Liquidation.—In the case of amounts 
distributed in liquidation the part of such distribution 
which is properly chargeable to the earnings or profits 
accumulated after February 28, 1913, shall, for the purposes 
of computing the dividends paid credit under this section, 
be treated as a taxable dividend paid. 

(h) Nontaxable Distributions.—If any part of a distribu- 
tion (including stock dividends and stock rights) is not 
a taxable dividend in the hands of such of the shareholders 
as are subject to taxation under this title for the period in 
which the distribution is made, no dividends paid credit 
shall be allowed with respect to such part. 


Credit Alliance urged that the distribution here is 
subject to subsection (f). The Government urged 
the contrary on the ground that the qualification “which 
is chargeable to earnings or profits accumulated after 
February 28, 1913” takes the distribution out of subsec- 
tion (f); that (h) denies the benefit of (f) if the money 
or property distributed is not taxable to the distributee; 
and that the policy of the Act requires that (f) be not 
construed to permit the credit where the distribution 
gives rise to no tax on the distributee, and that an 
applicable regulation precludes the credit. 

On certiorari, the Supreme Court, in an opinion by 
Mr. Justice Roserts, rejects the Government’s position 
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and sustains the ruling of the Board of Tax Appeats 
and of the Circuit Court of Appeals. 

In exposition of the applicability of subsection (f), 
the opinion states: 


Although a distribution in liquidation of earnings which 
accrued subsequently to February 28, 1913, does not con- 
stitute a dividend in the proper sense of the term, subsection 
(f) categorically declares that a liquidating distribution, to 
the extent it is composed of such earnings, shall, for the 
purposes of computing the dividends paid credit “be treated 
as a taxable dividend paid.” Plainly the section intends 
that a distribution of such earnings shall be considered a 
dividend. Further it provides that the distributing cor- 
poration may use the amount in computing its credit for 
dividends paid. And, to put the matter beyond cavil, the 
section also says that the distribution shall be treated as the 
payment to the distributee of a taxable dividend. 

The Government, however, contends that the clause 
“properly chargeable to the earnings or profits accumu- 
lated after February 28, 1913," means properly chargeable 
to the distributee as such earnings or profits. The argu- 
ment has, we think, rightly been rejected by all the courts 
which have considered it. The line drawn in all of the 
revenue acts between profits accumulated before the enact- 
ment of the first income tax act and after that date for 
distinguishing capital and income furnishes the reason 
for the insertion of the clause in subsection (f). Section 27 
deals with a credit to the distributing corporation and the 
phrase finds its proper office in limiting the amount of 
the distribution in liquidation which may be considered 
a dividend from earnings or profits as distinguished from 
one composed of capital. We, therefore, conclude that (f), 
standing alone, justifies the deduction claimed by the 
respondent. 

The Court also rejects the argument that (h) creates 
an exception to (f). As to this Mr. Justice ROBERTs says: 

As above said, each of the subsections of Section 27 deals 
with a specific and particular topic. Subsection (f) deals 
with “distributions in liquidation” while subsection (h) 
deals with “nontaxable distributions.” If (f) applies in this 
case, (h) is left to cover a substantial field of other sorts 
of distributions. We should, of course, read the two sec- 
tions as consistent rather than conflicting, if that be pos- 
sible. Here it is not only possible but begets no absurd 
or impractical result. We hold that (h) is not applicable 
to the facts of this case and that (f) is. 


In conclusion, the opinion alludes briefly to the 
legislative history of the Act and to the effect of Treasury 
Regulations 94, Art. 27 (f), in which nothing is found to 
require any change in the interpretation announced in 
the opinion. 

The Cuter Justice took no part. 

Mr. Justice BLack, Mr. Justice Reep, and Mr. Justice 
Doucias dissented on the ground that the provision 
of the Regulations referred to in the majority opinion 
resolves ambiguities between (f) and (h) and is a valid 
interpretative regulation within the rule-making power. 

The case was argued by Mr. J. Louis Monarch for the 
Tax Authority and by Mr. Newell W. Ellison for the 
Taxpayer. 


422 


Federal Income Tax—Suit Against Collector— 
Res Judicata 


A judgment rendered in an action by a taxpayer against 
the Commissioner to enjoin the collection of a federal tax does 
not constitute res judicata in an action against the government 
for a refund of the same tax. 


United States v. Nunnally Investment Company, 86 
Adv. Op. 961; 62 Sup. Ct. Rep. 1064; U. S. Law Week 
4393. (No. 990, decided May 11, 1942.) 

This case raised the question whether a judgment 
in a suit by a taxpayer in the district court against the 
collector to recover taxes on the ground of understate- 
ment of the basis of assets sold, is res judicata in a suit 
against the United States in the Court of Claims for 
refund of the taxes of the same year on the ground that 
the taxes were not taxable to the taxpayer in that year. 

The Supreme Court in an opinion by Mr. Justice 
FRANKFURTER holds that the judgment against the 
collector in the district court was not res judicata of the 
taxpayer’s claim in the Court of Claims against the 
United States. It re-examines the doctrine of Sage v. 
United States, which held that the United States is a 
“stranger” to a judgment resulting from a suit brought 
against a collector, and that such a judgment is, there- 
fore, not a bar in a subsequent action upon the same 
claim against the United States. It concludes that this 
doctrine has been reaffirmed by an unbroken line of 
authority, is not undermined by later cases, and is still 
in force. It suggests that if the doctrine is now to be 
abandoned such a determination of policy is for Con- 
gress. 

Mr. Justice Biack, Mr. Justice DoucLas, and Mr. 
Justice Byrnes dissented because in this case “the tax- 
payer had but a single cause of action and could have 
raised every issue with respect to the validity of the 
taxes in the earlier suit; unlike the situation in 
Sage v. United States there had been no intervening 
legislation which created rights and lifted the bar of the 
judgment in the earlier suit; and . . . in the earlier suit 
the United States became ‘a party to the judgment as 
a matter of law.’” 

Mr. Justice JAckson did not participate. 

The case was argued by Mr. Arnold Raum for the 
Government and by Mr. W. A. Sutherland for the 
‘Taxpayer. 


Patent Law—Licensing Contracts—Price Regulation on 
Resale 


The full extent of the monopoly which the patent law grants 
is the patentee’s “exclusive right to make, use and vend the 
invention or discovery.” Sale of the patented article exhausts 
the monopoly in that article and the patentee may not thereafter, 
by virtue of his patent, control the use or disposition of the 
article through controlling its resale price. 


U. S. v. Univis Lens Co., 86 Adv. Op. 998; 62 Sup. 
Ct. Rep. 1088; U. S. Law Week 4396. (No. 855, 856, 
decided May 11, 1942). 

Univis Lens Company was the owner of patents and 
trademark: relating to multifocal lenses. It acquired 
and held a majority of the stock of Univis Corporation 
and transferred to that corporation all its interests in 
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its patents and trademarks, and has thus set up and 
has since maintained a licensing system which the gov- 
ernment challenged as invalid under the anti-trust law. 
Under that system, the corporation licensed to the Lens 
Company the right to manufacture lens blanks and sell 
them to designated licensees of the Corporation on 
payment by the Lens Company to the Corporation of 
an agreed royalty of fifty cents a pair. The lens blanks 
contained separate pieces of glass fused together to 
conform to the specifications and claims of the Corpora- 
tion’s patent. The Corporation also issued licenses to 
wholesalers, to finishing retailers and to prescription 
retailers. The licenses to the wholesalers authorized the 
purchase of blanks from the Company to be finished 
by grinding and polishing and to be sold to prescrip- 
tion licensees only, at prices to be fixed by the Corpora- 
tion licensor. Licenses to finishing retailers contained 
similar provisions and authorized the purchase of blanks 
from the Lens Company to be sold at prices prescribed 
by the Corporation licensor. Licenses to prescription 
retailers, who do not make or finish lenses, but who 
prescribe and adjust glasses for individual use, grant to 
the retailer a franchise to prescribe and fit Univis Lenses 
at a stipulated price prescribed by the Corporation. The 
Corporation followed the announced policy of issuing 
licenses to “qualified licensees’ required to maintain 
high standards of practice and to be skilled in the per- 
formance of service rendered. Price cutters were not 
eligible as prescription licensees. 

The system grew from approximately twenty percent 
to fifty percent of the retailers in a locality. Its sales 
were large. The government challenged this system as 
one which unlawfully fixed prices, tended to stifle com- 
petition and promote monopoly and brought a suit in 
a district court. That court held that except for the 
license the final step in the finishing of the lens would 
infringe the patents and concluded that the Corporation 
could condition its licenses upon the maintenance by 
the licensee of the prescribed retail price, but held that 
the prescription retailer licenses were unlawful because 
their restrictions on the sale of the finished product 
are not within the patent monopoly and are proscribed 
by the Sherman Act; and that the fair trade agreements 
entered into by the Lens Company with the licensees 
for the control of retail prices were not within the ex- 
ception to the Sherman Act created by the Miller- 
Tydings Act. The court accordingly limited relief to an 
injunction restraining the enforcement of the restrictive 
provisions of the prescription retailer licenses and the 
fair trade agreements and from using its licensing 
system as the means of preventing a particular com- 
petitor from manufacturing and distributing multifocal 
lens blanks similar in appearance to those produced by 
the Lens Company. That decree was taken by appeal 
to the Supreme Court of the United States and the 
questions involved were: 

First: Whether the system established and maintained 
by the Univis Corporation, appellee and cross appellant, 
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for licensing the manufacture and sale of patented 
multifocal cyeglass lenses is excluded by the patent 
monopoly from the operation of the Sherman Act. 


Second: Whether if not so excluded the resale price 
provisions of the licensing system are within the prohibi- 
tion of the Sherman Act and not exempted from it by the 
provisions of the Miller-Tydings Act amendment of 
§ 1 of the Sherman Act, 50 Stat. 693. 


The government did not put in issue the validity of 
the lens patents, but argued that their scope did not 
extend beyond the structure of the lens patents and 
consequently afforded no basis for the corporation's 
restrictions on the sale of finished lenses which the 
wholesalers and finishing retailers fashion from blanks 
purchased from the Lens Company, and that therefore 
limitations upon the price at which the blanks and the 
lenses were sold to licensees and to individual users 
were not protected by the monopoly which a patent 
grants. 


The judgment of the district court in the case which 
presented the first of these questions was affirmed; and 
in the case which presented the second question, the 
judgment was reversed. 

The opinion of the Court was delivered by the CHEF 
Justice. After reviewing the contentions of the parties 
and the issues before the Court, he says: 


The declared purpose of the patent law is to promote the 
progress of science and the useful arts by granting to the 
inventor a limited monopoly, the exercise of which will 
enable him to secure the financial rewards for his inven- 
tion. ... The full extent of the monopoly is the patentee’s 
“exclusive right to make, use, and vend the invention or 
discovery.” The patentee may surrender his monopoly in 
whole by the sale of his patent or in part by the sale of an 
article embodying the invention. His monopoly remains 
so long as he retains the ownership of the patented article. 
But sale of it exhausts the monopoly in that article and the 
patentee may not thereafter, by virtue of his patent, contro] 
the use or disposition of the article. . .. Hence the patentee 
cannot control the resale price of patented articles which 
he has sold, either by resort to an infringement suit, or, 
consistently with the Sherman Act (unless the Miller-Tyd- 
ings Act applies), by stipulating for price maintenance 
by his vendees. . . . 


Approaching the fundamental question which marks 
this case, the CHIEF JUSTICE says: 


We think that all the considerations which support these 
results lead to the conclusion that where one has sold an 
uncompleted article which, because it embodies essential 
features of his patented invention, is within the protection 
of his patent, and has destined the article to be finished by 
the purchaser in conformity to the patent, he has sold his 
invention so far as it is or may be embodied in that partic- 
ular article. The reward he has demanded and received 
is for the article and the invention which it embodies 
and which his vendee is to practice upon it. He has thus 
parted with his right to assert the patent monopoly with 
respect to it and is no longer free to control the price at 
which it may be sold either in its unfinished or finished 
form. No one would doubt that if the patentee’s licensee 
had sold the blanks to a wholesaler or finishing retailer, 
without more, the purchaser would not infringe by grinding 
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and selling them. The added stipulation by the patentee 
fixing resale prices derives no support from the patent and 
must stand on the same footing under the Sherman Act 
as like stipulations with respect to unpatented com- 
modities. 

The opinions in many cases were reviewed and it was 
declared: 

... In construing and applying the patent law so as to give 
effect to the public policy which limits the granted monopoly 
strictly to the terms of the statutory grant, . . . the particular 
form or method by which the monopoly is sought to be 
extended is immaterial. The first vending of any article 
manufactured under a patent puts the article beyond the 
reach of the monopoly which that patent confers. Whether 
the licensee sells the patented article in its completed form 
or sells it before completion for the purpose of enabling 
the buyer to finish and sell it, he has equally parted with 
the article, and made it the vehicle for transferring to the 
buyer ownership of the invention with respect to that 
article. To that extent he has parted with his patent 
monopoly in either case, and has received in the purchase 
price every benefit of that monopoly which the patent law 
secures to him. If he were permitted to control the price 
at which it could be sold by others he would extend his 
monopoly quite as much in the one case as in the other, and 
he would extend it beyond the fair meaning of the patent 
statutes and the construction which has hitherto been given 
to them. 

Approaching the application of the Sherman Act, the 
CuieF JUSTICE says: 

The price fixing features of appellees’ licensing system, 
which are not within the protection of the patent law, 
violate the Sherman Act save only as the fair trade agree- 
ments may bring them within the Miller-Tydings Act. 
Agreements for price maintenance of articles moving in 
interstate commerce are, without more, unreasonable 
restraints within the meaning of the Sherman Act because 
they eliminate competition, . . . and restrictions imposed 
by the seller upon resale prices of articles moving in inter- 
state commerce were, until the enactment of the Miller- 
Tydings Act, . . . consistently held to be violations of the 
Sherman Act... . 

As to the effect of the Miller-Tydings Act, the opinion 


Says: 


The Miller-Tydings Act provides that nothing in the 
Sherman Act “shall render illegal, contracts or agree- 
ments prescribing minimum prices for the resale of a com- 
modity which bears, or the label or container of which bears, 
the trade mark, brand, or name of the producer or distrib- 
utor of such commodity and which is in free and open 
competition with commodities of the same general class 
produced or distributed by others ’ whenever such 
agreements are lawful where the resale is made. 
Applying the provisions of the two Acts to the method 


of carrying on the licensing system, the Cuter JUSTICE 


Says: 


The contracts entered into by the Lens Company with 
the licensees of the Corporation stipulate for the main- 
tenance of the prices which are prescribed by the licensing 
system. Appellees assert and we assume for present pur- 
poses that the blanks which the Lens Company sells and 
the finished lenses are marked by appellees’ trademark as 
required by the statute. In the contracts the Lens Com- 
pany is designated as the manufacturer of “eye glass 
lenses” which are distributed and sold under the trade- 
mark of the manufacturer. But the Lens Company manu- 
factures the blanks and not the finished lenses to which the 
resale prices apply. It is therefore not the manufacturer of 
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the “commodity” which the licensees sell, and the licensees 

are not engaged in the “resale” of the same commodity they 

buy. We find nothing in the language of the Miller 

Tydings Act, or in its legislative history, to indicate that 

its provisions were to be so applied to products manu- 

factured in successive stages by different processors that 
the first would be free to control the price of his successors. 

The prescribed prices are thus not within the Miller- 

Tydings exception to the Sherman Act. 

The Lens Company had stressed the features of their 
licensing system in which it was claimed that they pro- 
tected the public interest and their own good will by 
selecting under their licensing system those who were 
specially competent to render the service they undertook. 
To this claim, the Cuter Justice replies: 

... But if we assume that such restrictions might other- 
wise be valid .. . these features are so interwoven with and 
identified with the price restrictions which are the core 
of the licensing system that the case is an appropriate 
one for the suppression of the entire licensing scheme even 
though some of its features, independently established, 
might have been used for lawful purposes. . . . The in- 
junction of the district court will therefore be continued, 
and extended so as to suppress all the license contracts 
and the maintenance of the licensing system which appellees 
have established, other than the Corporation’s license to 
the Lens Company. The judgment in No. 856 is affirmed. 
The judgment in No. 855 is reversed, and both cases are 
remanded to the district court for the entry of an ap- 
propriate decree in conformity to this opinion. 

Mr. Justice JACKSON took no part in the consideration or 
decision of these cases. 

The case was argued by Mr. Samuel S. Isseks and Mr. 
Thurman Arnold for the Government and by Mr. H. A. 
Toulmin, Jr. for the Lens Company. 





Patents—Right to Fix Prices of Patented Articles 


A patentee cannot extend its privilege to prescribe the prices 
to be charged for its patented articles or processes, by the device 
of making competitors of the patentee its del credere agents. 


U.S. v. Masonite Corporation, 86 Adv. Op. 1006; 62 
Sup. Ct. Rep. 1070; U. S. Law Week 4388. (No. 723, 
decided May 11, 1942). 

Masonite Corporation and nine other manufacturers 
and distributors of building materials were charged 
with having combined to restrain trade and commerce 
in violation of the Sherman Act. Masonite is a manu- 
facturer and distributor of “Hardboard.” It had pat- 
ents covering both product and processes. Each of the 
other nine defendants were either manufacturers or 
large distributors of insulation board, a fibrous board, 
of less density and lower tensile strength than hard- 
board. Two of the defendants also had certain patents 
relating to the manufacture of hardboard. None of the 
patents covered the whole field but the claims in Mason- 
ite’s patents were broader and more comprehensive than 
some and perhaps all of the others. 

In 1931, Masonite brought suit against Celotex for 
infringement. Other suits followed. With litigation so 
pending and more threatened, negotiations took place 
for the settlement thereof with the result that a del credere 
agency contract was finally worked out between Masonite 
and Celotex under which Masonite made Celotex its 
“agent” for the sale of hardboard covered by its patents. 
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Masonite fixed the prices at which its agent could sell 
hardboard. The agreement provided that title to the 
hardboard should remain in Masonite until sold by the 
agent. The agent was paid a commission on sales made 
by it. Similar agency agreements were subsequently 
made with the other defendants until the plan took in 
a total of ten leading competitors in the sale of artificial 
wood products used in the building industry. 

Various disputes arose between Masonite and its so- 
called agents concerning numerous details of operations 
under the agreements with the result that new del 
credere agreements were executed and simultaneously 
made effective in 1936 between all of the so-called 
agents, with the exception of two who became agents 
for the first time in 1937. While these agreements con- 
tained numerous changes and elaborations, the funda- 
mental characteristics of the earlier agreements were 
not basically altered by the 1936 agreements. 

The Government brought a civil equity suit charging 
that Masonite and its agents had combined to restrain 
trade in violation of the Sherman Act. The bill to 
enjoin the alleged violations of the Act was dismissed 
by the District Court (Southern District of New York) 
on the authority of U. S. v. General Electric Company, 
272 U. S. 476. It came to the Supreme Court on direct 
appeal and the judgment of the District Court was 
reversed. 

The opinion of the Court was delivered by Mr. 
Justice Douctas. After a review of the facts, a descrip- 
tion of the agency system and a review of many pertinent 
cases, he puts aside many of the questions raised and 
declares that there is one phase of the case which is 
decisive. On this point, he says: 

But for Masonite’s patents and the del credere agency 
agreements there can be no doubt that this is a_price- 
fixing combination which is illegal per se under the Sher- 
man Act... . That is true though the District Court found 
that in negotiating and entering into the first agreements 
each appellee, other than Masonite, acted independently 
of the others, negotiated only with Masonite, desired the 
agreement regardless of the action that might be taken 
by any of the others, did not require as a condition of its 
acceptance that Masonite make such an agreement with 
any of the others, and had no discussions with any of the 
others. It is not clear at what precise point of time each 
appellee became aware of the fact that its contract was 
not an isolated transaction but part of a larger arrange- 
ment. But it is clear that as the arrangement continued 
each became familiar with its purpose and scope. 

The effect of the General Electric case is next ap- 
proached, that case having been held by the district 
court as taking the system of agencies out of the con- 
demnation of the Sherman Act. On this point, Mr. 
Justice DouGLas says: 

The fixing of prices by one member of a group pursuant 
to express delegation, acquiescence, or understanding is just 
as illegal as the fixing of prices by direct, joint action. Since 
there was price-fixing, the fact that there were business 
reasons which made the arrangements desirable to the 
appellees, the fact that the effect of the combination may 
have been to increase the distribution of hardboard with- 
out increase of price to the consumer or even to promote 
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competition between dealers, or the fact that from other 
points of view the arrangements might be deemed to 
have desirable consequences would be no more a legal 
justification for price-fixing than were the “competitive 
evils” in the Socony-Vacuum case. 


Del credere agency has an ancient lineage and has been 
put to numerous business and mercantile uses. . . . But 
however useful it may be in allocating risks between the 
parties and determining their rights inter se, its terms do 
not necessarily control when the rights of others intervene, 
whether they be creditors or the sovereign. . . . We assume 
in this case that the agreements constituted the appellees as 
del credere agents of Masonite. But that circumstance 
does not prevent the arrangement from running afoul of 
the Sherman Act. The owner of a patent cannot extend 
his statutory grant by contract or agreement. A patent 
affords no immunity for a monopoly not fairly or plainly 
within the grant. 

On the question of the enlargement of the patent 
privilege by private agreement, so as to “by-pass the 
Sherman Act,” Mr. Justice DouGLas says: 

Certainly if the del credere agency device were given 
broad approval, whole industries could be knit together so 
as to regulate prices and suppress competition. That would 
allow the patent owner under the guise of his patent 
monopoly not merely to secure a reward for his invention 
but to secure protection from competition which the patent 
law unaided by restrictive agreements does not afford. 
Doubtless there is a proper area for utilization by a patentee 
of a del credere agent in the sale or disposition of the 
patented article. A patentee who employs such an agent to 
distribute his product certainly is not enlarging the scope 
of his patent privilege if it may fairly be said that that 
distribution is part of the patentee’s own business and 
operates only to secure to him the reward for his invention 
which Congress has provided. But where he utilizes the 
sales organization of another business—a business with 
which he has no intimate relationship—quite different prob- 
lems are posed since such a regimentation of a marketing 
system is peculiarly susceptible to the restraints of trade 
which the Sherman Act condemns. And when it is clear, 
as it is in this case, that the marketing systems utilized by 
means of the del credere agency agreements are those 
of competitors of the patentee and that the purpose is to 
fix prices at which the competitors may market the product, 
the device is without more an enlargement of the limited 
patent privilege and a violation of the Sherman Act. In 
such a case the patentee exhausts his limited privilege when 
he disposes of the product to the del credere agent. He 
then has, so far as the Sherman Act is concerned, no 
greater rights to price maintenance than the owner of an 
unpatented commodity would have. 

As to the finding of the district court on which the 
court based the dismissal of the bill, namely, that both 
before and after the agency agreements, the various 
dealers had been active in attempting to find a sub- 
stitute for the patented hardboard that would not 
infringe Masonite’s so-called “basic” patents; that they 
were not successful in that search, that the agreements 
did not discourage or dissuade them in their efforts to 
discover or develop non-infringing products, that they 
were willing and intended to terminate their respective 
agency agreements whenever it should be commercially 
possible to; and that many of the dealers had in fact 


distributed products which were in many respects com- 
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petitive with hardboard, Mr. Justice Douctas declares 
that those circumstances are not controlling. He says: 
The power of Masonite to fix the price of the product 
which it manufactures, and which the entire group sells 
and with respect to which all have been and are now actual 
or potential competitors, is a powerful inducement to 
abandon competition. .. . The power of this type of com- 
bination to inflict the kind of public injury which the 

Sherman Act condemns renders it illegal per se. If it were 

sanctioned in this situation it would permit the patentee 

to add to his domain at public expense by obtaining com- 
mand over a competitor. He would then not only secure 

a reward for his invention; he would enhance the value of 

his own trade position by eliminating or impairing com- 

petition. 

It had been urged that the agreements made by the 
dealers in 1941, after the present suit was instituted, 
mark an abandonment of the former combination and 
that since the new arrangement was not objectionable, 
To this, Mr. Justice 
Douctas, concluding his opinion, says: 

... The difficulty with that contention is that the 1941 

agreements, though improved models of an agency arrange- 

ment, removed none of the features which we have found 
to be fatal. They still are unmistakable price-fixing agree- 
ments with competitors. And if there were any lingering 

doubt as to whether the appellees were parties to a 

conspiracy it is dispelled at this point. A committee of 

the appellees was appointed to draft the new agreement. 

The agreement was completed after meetings at which 

representatives of all of the appellees attended. The 1941 

agreements were the product of joint and concerted action. 

Mr. Justice Rosperts and Mr. Justice JAcKson did not 
participate in the consideration or decision of this case. 


there was nothing to enjoin. 


The case was argued by Mr. Hugh R. Cox and Mr. 
Thurman Arnold for the Government; and by Mr. 
Charles H. Tuttle for Masonite. 





Patents—Disclaimer 


The reissue statute (35 U.S.C. § 64) is the only source of 
authority for the reissuance of a patent. That statute does not 
permit any essential element of a claimed combination to be 
changed. 


Milcor Steel Co. v. George A. Fuller Co. 86 Adv. Op. 
$97; 62 Sup. Ct. Rep. 969; U. S. Law Week 4350. (No. 
720, decided April 27, 1942). 

Certiorari was granted to review the action of the 
district court in granting a motion for a summary judg- 
ment dismissing an action for infringement of a patent 
for a wall partition. After the action had begun and 
a defense that the patent had been issued to one who 
was not the original inventor was interposed, the plain- 
uiff filed in the patent office disclaimers designed to 
narrow the scope of the claims. It was then urged that 
the disclaimer added new elements not recited in the 
original claims and referred to, if at all, only in the 
specifications. 

The opinion of the Court by Mr. Justice BLAcK holds 
that the attempted disclaimers had invalidated the 
claims. Therefore it affirms the action of the district 
court. It rejects the argument that the statute (R. S. 
4917) authorizes any disclaimer which actually narrows 
the claim and that this disclaimer would have the req- 
uisite narrowing effect because it would restrict the 
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claims to cover the combination only when the features 
described in the disclaimers were present. It points out 
that the patent is for a combination of familiar elements 
and must for that reason depend for novelty upon its 
entirety; that the disclaimer statute cannot be used to 
justify a change in elements. 

If an alteration of one of the essential elements of a 
claimed combination were permissible at all it would be 
under the reissue statute, Rev. Stat. § 4916, 35 U.S.C. § 64, 
which grants rights only from the date of reissue and after 
consideration by the patent office. . . . It would also retro- 
actively create possibilities of innocent infringement where 
no one would reasonably have suspected them to exist. 
The case was argued by Mr. George L. Wilkinson 

for Milcor Steel Company and by Mr. Malcolm K. 
Buckley for George A. Fuller Company; and leave was 
granted to file brief of Truman Sunderland Safford as 
amicus curtae. 


Trade-Marks—Recovery of Profits and Damages 


“A trade-mark is a merchandising short-cut which induces a 
person to select what he wants or what he has been led to believe 
he wants. Infringement and damage having been found, the 
Act requires the trade-mark owner to prove only the sale of 
articles bearing the distinguishing mark. He need not show that 
but for the unlawful use of the mark . . . particular customers 
would have purchased his goods. . . . The burden is on the 
infringer that his infringement had no cash value in sales 
made by him.” 

Mishawaka v. Kresge Co., 86 Adv. Op. 957; 62 Sup. Ct. 
Rep. 1022; U. S. Law Week, 4372. (No. 649 decided May 
4, 1942). 

Petitioner (hereinafter called “Mishawaka’’) manu- 
factures and sells shoes having rubber heels and identifies 
its product by a duly registered trade-mark consisting of 
a red, circular plug embodied in the center of a heel. 
Respondent S. S. Kresge Company (hereinafter called 
“Kresge’’) sells heels, bearing a mark so similar to Mish- 
awaka’s as to make it difficult to distinguish the Kresge 
product from that of Mishawaka. The heels sold by 
Kresge were inferior to those made by Mishawaka and 
the district court said: “this tended to destroy the good 
will created by Mishawaka in the manufacture of its 
superior product.” 

There was no evidence that particular purchasers 
were actually deceived into believing that Kresge’s heels 
were made by Mishawaka, but the district court found 
that there was a “reasonable likelihood” that some pur- 
chasers may have been induced to purchase Kresge 
heels by the belief that he was obtaining a Mishawaka 
product. 

The district court held that Mishawaka’s mark had 
been infringed. It enjoined future infringements and 
ordered Kresge to account to Mishawaka for profits on 
sales to purchasers who were shown to have been in- 
duced to buy because they had believed the heels to have 
been made by Mishawaka, which sales plaintiff would 
otherwise have made. 

Because of this requirement to prove things not easily 
proven, Mishawaka appealed to the Circuit Court of 
Appeals. That court affirmed the decree. The Supreme 
Court brought the case before it as one which presented 
an important question under the trade-mark act, but 
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this case, I believe the effect of the decision handed down 
is to grant a windfall to the petitioner and to impose a 
penalty upon the respondent, neither of which is deserved. 
Finding nothing in the Trade-Mark Act of 1905 which 
compels such a result, 1 can see no abuse of discretion in 
the decree of the trial court which the Circuit Court of 
Appeals affirmed... . 

The case was argued by Mr. George L. Wilkinson for 

Mishawaka; and by Mr. William B. Giles for Kresge. 


Criminal Procedure—Evidence—Wire Tapping— 
Federal Communications Act 


The testimony of witnesses induced to turn state’s evidence 
by the divulgence to them of the contents of intercepted telephone 
messages obtained in violation of the prohibition of wire tapping 
in the Federal Communications Act, is not inadmissible when 
the witnesses were parties to the intercepted messages, and when 
the messages themselves were not introduced at the trial or 
referred to by the witnesses. 


Goldstein v. United States, 86 Adv. Op. 873; 62 Sup. 
Ct. Rep. 1000; U. S. Law Week 4353. (No. 256, decided 
April 27, 1942). 

Goldstein and others had been indicted under mail 
fraud and conspiracy statutes for a scheme to defraud 
insurance companies by presentation of false claims for 
disability benefits. When the trial opened, a preliminary 
hearing was held by the trial judge on motions of the 
defendants to suppress records and transcripts of in- 
tercepted telephone messages, evidence procured and 
testimony of witnesses obtained in the first instance by 
use of those messages, and testimony of witnesses whose 
recollection was refreshed by them. Suppression was 
urged on the ground that it was required by the Federal 
Communications Act (Section 605) which provides that 
“no person not being authorized by the sender shall 
intercept any communication and divulge or publish 
the existence, contents, substance, purport, effect, or 
meaning of such intercepted communication to any 
person,” and that “no person having received such 
intercepted communication or having become ac- 
quainted with the contents, substance, purport, effect, 
or meaning of the same or any part thereof, or use 
the same or any information therein contained for his 
own benefit or for the benefit of another not entitled 
thereto...” 

The principal subject of contention was testimony 
by two of the alleged co-conspirators who had confessed 
and turned state’s evidence after they had been con- 
fronted by the prosecutor with intercepted telephone 
messages to which they were parties, but Goldstein and 
the other objecting defendants were not. As to this 
point, the trial court reserved for the trial his decision as 
to the request for suppression of testimony alleged to 
be the result of information derived from the messages. 
At the trial the two witnesses were permitted to testify 
to the facts of which they had knowledge. They did not 
refer to any intercepted messages or their contents, and 
Government witnesses testified that wire tapping had 
not furnished clues used in preparing the case. After 
conviction, Goldstein and the other objecting defend- 
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ants appealed, claiming that since their convictions 
were based upon evidence admitted in violation of the 
Communications Act, they must be set aside. The cir- 
cuit court affirmed, and, because of the importance of 
the questions and a claimed conflict with its decisions, 
the Supreme Court granted certiorari. The decision of 
the circuit court was affirmed. 

The opinion of the Court, by Mr. Justice RoBerts, 
states the question thus, “Assuming the witnesses’ 
testimony was induced by divulging to them the con- 
tents of intercepted telephone messages, was the ad- 
mission of this testimony erroneous?” 

In reaching its negative answer to this question, the 
opinion first quotes the relevant parts of the Communi- 
cations Act and summarizes the holdings in Nardone 
uv. United States, 302 U. S. 379; Weiss v. United States, 
308 U. S. 321; and Nardone v. United States, 308 U. S. 
338, which had been urged as controlling. It finds that 
the question presented was not passed upon in those 
cases, either directly or indirectly, pointing out that 
here none of the objecting defendants was a party to the 
communications used in obtaining the evidence, and 
that “no prejudice, therefore, could result by reason of 
the difficulty of nullifying the effect upon some de- 
fendants of evidence incompetent as to them but com- 
petent as against other defendants.” 

The opinion then discusses the analogy between use 
of evidence obtained in violation of the Fourth Amend- 
ment, and in violation of the Communications Act. As 
to this, it proceeds as follows: 

It has long been settled that evidence obtained in viola- 
tion of the prohibition of the Fourth Amendment cannot 
be used in a prosecution against the victim of the unlawful 
search and seizure if he makes timely objection. This, for 
the reason that otherwise the policy and purpose of the 
amendment might be thwarted. And we have further held 
that the policy underlying the amendment cannot be 


circumvented by the indirect use against the victim of 
evidence so obtained. 


Although the unlawful interception of a telephone com- 
munication does not amount to a search or seizure pro- 
hibited by the Fourth Amendment, we have applied the 
same policy in respect of the prohibitions of the Federal 
Communications Act at the instance of the sender of the 
message against whom evidence derived from its unlawful 
interception is sought to be introduced. . . . 


The question now to be decided is whether we shall 
extend the sanction for violation of the Communications 
Act so as to make available to one not a party to the inter- 
cepted communication the objection that its use outside 
the courtroom, and prior to the trial, induced evidence 
which, except for that use, would be admissible. 


No court has ever gone so far in applying the implied 
sanction for violation of the Fourth Amendment. While 
this court has never been called upon to decide the point, 
the federal courts in numerous cases, and with unanimity, 
have denied standing to one not the victim of an uncon- 
stitutional search and seizure to object to the introduction 
in evidence of that which was seized. A fortiori the same 
rule should apply to the introduction of evidence induced 
by the use or disclosure thereof to a witness other than the 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


victim of the seizure. We think no broader sanction should 
be imposed upon the Government in respect of violations 
of the Communications Act. The court below was of the 
view that a divulgence of the intercepted messages might 
lawfully be made with the consent of the sender, and we 
agree. The court further thought that, as the sender might 
make such divulgence lawful by his consent, none but he 
was intended to be protected against divulgence by the 
statute. 
It had been urged that since the statute forbids the use 
of unlawfully intercepted messages by any one for his 
own benefit, and the use of the messages in this case 
by the Government to induce the senders’ confessions 
and testimony violated the Act, there is standing for 
the convicted co-defendants to object to the evidence 
obtained through the violation . . . The Government 
asserted in answer that this provision of the Act was not 
intended to cover the use of messages by federal of- 
ficials for obtaining evidence, but was to prevent use 
for personal advantage of the user. The argument thus 
presented is not answered by the opinion, which con- 
cludes: 

We are of opinion that even though the use made of the 
communications by the prosecuting officers to induce the 
parties to them to testify were held a violation of the statute, 
this would not render the testimony so procured inadmissi- 
ble against a person not a party to the message. This is 
the settled common law rule. There was no use at the 
trial of the intercepted communications, or of any informa- 
tion they contained as such. If such use as occurred here 
is a violation of the Act, the statute itself imposes a 
sanction. 

Mr. Justice MurpHy, joined by Mr. Chief Justice 
SToneE, and Mr. Justice FRANKFURTER dissented. The 
dissenting opinion first quotes portions of the record 
to show that the testimony of the co-conspirators who 
turned state’s evidence was obtained by use of the 
illegal “taps.” Examining the statute in the light of 
this, the dissent continues: 


The statute expresses a rule of public policy. In enacting 
§ 605 Congress sought to protect society at large against 
the evils of wire-tapping and kindred unauthorized intru- 
sions into private intercourse conducted by means of the 
modern media of communication, telephone, telegraph, 
and radio. To that end the statute prohibits not only the 
interception and the divulgence of private messages without 
the consent of the sender, but also the use of information 
so acquired by any person not entitled to it. 

The protection of the statute would have been illusory 
indeed if, while interception and divulgence were penalized, 
one was free, nevertheless, to use information so obtained. 
Unless the language of the “use for benefit” prohibition 
does not mean what it says, the actions of the Government 
agents in securing the benefit of the crucial testimony of 
Messman and Garrow by the use of illegal “taps” were 
clear violations of that prohibition. There is no merit 
in the Government's contention that the unequivocal lan- 
guage of the “use for benefit” clause should be construed 
as condemning only such uses as are designed to result in 
some monetary or other similar benefit of a private nature, 
for the prohibitions of § 605 are applicable to the Govern- 
ment and its officers, as well as to private persons. . . . The 
prohibition in this last clause of § 605 by Congress of the 
“use” of outlawed evidence is so unequivocal and control- 
ling that the failure of the court below even to refer to 
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this clause can only be explained on the assumption that 

it was overlooked. 

The dissenting Justices find it impossible on principle 
to distinguish this case at issue from the decisions in the 
first and second Nardonne cases (supra) and the Weiss 
case (supra). The dissent also expresses belief that 
analogies between the Communications Act and the 
Fourth Amendment are unsound for the reason that 
“§ 605 forbids all interception, divulgence or use by 
any person without the consent of the sender, while 
the Fourth Amendment bans only unreasonable searches 
and seizures.” 

Finally, the dissent considers that the holding of the 
majority opinion that evidence obtained in violation 
of § 605 is not rendered inadmissible because § 501 of 
the Act provides specific sanction for violations of 
§ 605, is a direct repudiation of prior decisions. 

When Congress condemned the “use” of lawlessly inter- 

cepted communications, the last thing it intended to sanc- 

tion was the use of such interceptions in a court of justice. 

There can be no reason to ignore or silently overrule our 

considered decisions in both Nardone cases and the Weiss 

case, especially in view of the fact that Congress has had 
several opportunities since the first Nardone case to amend 

§ 605 to obviate the result of that case if it were not a true 

interpretation of Congressional policy and intent. 

Mr. Justice JACKSON did not participate. 

The case was argued by Mr. Theodore Kiendl for 
Goldstein and by Mr. Osmond K. Fraenkel for Schwartz 
and by Mr. Solicitor General Fahy for the Government. 


Criminal Law—Search and Seizure—Evidence— 
Federal Communications Act 


In a criminal prosecution, the question whether notes and 
memoranda, made by investigators but not used in court, may 
be inspected by the defendant rests in the discretion of the trial 
judge. Overhearing from an adjoining room remarks made into 


a telephone transmitter and divulging them does not violate the 
ications Act. 


wire-tapping prohibition of the Federal C 
The use of a detectaphone attached to a wall to obtain evidence 
for criminal prosecution does not constitute unlawful search and 
seizure within the meaning of the Fourth Amendment. Olmstead 
v. United States, 277 U. S. 438 reaffirmed. 


Goldman v. United States, 86 Adv. Op. 881; 62 Sup. 
Ct. Rep. 993; U. S. Law Week 4357. (No. 962-3, 980, 
decided April 27, 1942). 

Goldman and Shulman, two lawyers, had evolved a 
scheme to compel Hoffman, the assignee of assets for 
the benefit of creditors, to sell the assets at a price 
ostensibly high enough to obtain for the creditors a 
dividend which they would accept, but in reality at a 
higher price, dividing between Hoffman and them- 
selves the difference. The coercion of Hoffman was 
arranged by use of involuntary bankruptcy proceedings 
against Hoffman’s assignor, and consequent stay of the 
assignees’ sale until Hoffman should agree to the scheme, 
at which time it was contemplated the bankruptcy pro- 
ceeding would be dismissed. Hoffman pretended to 
acquiesce, but he reported the plan to the referee in 
the bankruptcy proceeding and later arranged to co- 
operate with federal investigators by continuing the 
negotiations with Shulman, and thus permitted the 
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criminal prosecution to be developed. As part of this 
arrangement the agents obtained access to Shulman’s 
office, installed there a dictaphone, and planned to over- 
hear conferences between Hoffman and Shulman from 
an adjoining office. When the scheduled time arrived 
the dictaphone failed to operate and in its place a de- 
tectaphone with delicate receiver and high amplification 
was attached on the wall in the room adjoining Shul- 
man’s office. By means of this device the agents overheard 
and had transcribed portions of conversation between 
Hoffman, Shulman, and Goldman, and heard what 
Shulman said when he spoke into his office telephone. 
Shulman and Goldman were indicted for conspiracy 
to violate the Bankruptcy Act. 

Before trial they learned of this evidence against 
them, and on their motion a preliminary hearing was 
held, at which suppression of the evidence was denied. 
They were convicted and their convictions affirmed by 
the circuit court. The Supreme Court granted certiorari 
and the judgment of the lower court was affirmed. 

The opinion of the Court by Mr. Justice RoBerts 
examines first the contention that there was error in 
the ruling of the trial judge at the preliminary hearing 
that the defendants might not inspect the memoranda 
made by the agents during the investigation. As to this, 
the opinion states: 

We think it the better rule that where a witness does 
not use his notes or memoranda in court, a party has no 
absolute right to have them produced and to inspect them. 
Where, as here, they are not only the witness’ notes but 
are also part of the Government’s files, a large discretion 
must be allowed the trial judge. We are unwilling to hold 
that the discretion was abused in this case. 

It was contended that the overhearing and divulgence 
of what Shulman said over the telephone was a viola- 
tion of § 605 of the Federal Communications Act, for- 
bidding interception and disclosure of telephone com- 
munications. This, the opinion denies, saying: 

The validity of the contention must be tested by the 
terms of the Act fairly construed. So considered, there was 


neither a “communication” nor an “interception” within 
the meaning of the Act... . 


What is protected is the message itself throughout the 
course of its transmission by the instrumentality or agency 
of transmission. . . . Letters deposited in the Post Office 
are protected from examination by federal statute, but it 
could not rightly be claimed that the office carbon of such 
letter, or indeed the letter itself before it has left the office 
of the sender, comes within the protection of the statute. 
The same view of the scope of the Communications Act 
follows from the natural meaning of the term “intercept.” 
As has rightly been held, this word indicates the taking or 
seizure by the way or before arrival at the destined place. 
It does not ordinarily connote the obtaining of what is to 
be sent before, or at the moment, it leaves the possession 
of the proposed sender, or after, or at the moment, it comes 
into the possession of the intended receiver. The listening 
in the next room to the words of Shulman as he talked into 
the telephone receiver was no more the interception of a 
wire communication, within the meaning of the Act, than 
would have been the overhearing of the conversation by 
one sitting in the same room. 
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The opinion then examines the contention that the 
use of what was heard on the detectaphone was made 
illegal by trespass or unlawful entry, committed in 
Shulman’s office when the dictaphone was installed, 
since what was learned then was of assistance in locating 
the detectaphone and this connection resulted in a viola- 
tion of the Fourth Amendment. This the opinion also 
denies, pointing out that the relationship was that of 
‘antecedent and consequent,” and, as the courts below 
found, the trespass did not materially aid in the use of 
the detectaphone. 


It was urged that the use by the government agents 
of the detectaphone was an unlawful search and seizure, 
violative of the Fourth Amendment, and that the in- 
formation obtained through this illegal means was 
therefore inadmissible at the trial. In considering this 
point the opinion discusses the court’s holding in Olm- 
stead v. United States (277 U. S. 438). It holds that the 
case cannot be distinguished, and is therefore control- 
ling, that the court adheres to that opinion, and that 
the use of the detectaphone was therefore not unlawful. 

Mr. Chief Justice Srone and Mr. Justice FRANKFURTER 
stated: 

Had a majority of the Court been willing at this time 
to overrule the Olmstead case, we should have been happy 
to join them. But as they have declined to do so, and as 
we think this case is indistinguishable in principle from 
Olmstead’s, we have no occasion to repeat here the dis- 
senting views in that case with which we agree. 

Mr. Justice Murpuy dissented in an opinion devoted 
to the point that the use of the detectaphone was an 
unreasonable search and seizure under the Fourth 
Amendment. The dissent begins with a discussion of 
the purposes of the Fourth Amendment. It urges that 
it must be liberally construed, in order that its historic 
purpose may be achieved in accordance to the needs 
of each succeeding generation. It expresses beliefs that 
the Olmstead case should be overruled, but that if 
allowed to stand it can be distinguished, and concludes 
with the following paragraph: 

The benefits that accrue from this and other articles of 
the Bill of Rights are characteristic of democratic rule. 
They are among the amenities that distinguish a free 
society from one in which the rights and comforts of the 
individual are wholly subordinated to the interests of the 
state. We cherish and uphold them as necessary and salu- 
tary checks on the authority of government. They provide 
a standard of official conduct which the courts must enforce. 
At a time when the nation is called upon to give freely of 
life and treasure to defend and preserve the institutions 
of democracy and freedom, we should not permit any of 
the essentials of freedom to lose vitality through legal 
interpretations that are restrictive and inadequate for the 
period in which we live. 

Mr. Justice JACKSON took no part in the consideration 
or decision of these cases. 


The case was argued by Mr. Osmond K. Fraenkel and 
Mr. Jacob W. Friedman for Goldman and Shulman 
and by Mr. Solicitor General Fahy for the Government. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Veterans—War Risk Insurance—Payments to 
Estate of Insured 


Under Section 303 of the World War Veterans Act of 1924, 
the amount payable to the estate of the insured under a war risk 
insurance contract, after the death of the beneficiary, is the pres- 
ent value of the unpaid installments as of the date of the bene- 
ficiary’s death, rather than the aggregate amount of the unpaid 
installments. 


United States v. Kerr, 86 Adv. Op. 941; 62 Sup. Ct. 
Rep. 1026; U. S. Law Week 4371. (No. 738, decided May 
4, 1942). 

This case involves a controversy as to the amount 
payable in a lump sum under a War Risk Insurance 
policy to the veteran’s estate, upon the death of the 
designated beneficiary. 

The policy for $10,000 named the insured’s father 
as beneficiary, and on the death of the insured in 
November, 1919, the Bureau denied liability. The 
beneficiary died in 1924, and the estate of the insured 
brought suit in 1925. 


The contract called for payment of 240 monthly in- 
stallments of $57.50 each, and there is no controversy 
as to that portion of the judgment, $3,220, representing 
the amount of installments to which the beneficiary was 
entitled. The controversy relates to the question whether 
the remaining 184 payments should be computed as the 
aggregate of 184 payments amounting to $10,580, or as 
the present value thereof, computed as of the date of 
the beneficiary’s death. 

The Supreme Court, reversing the District of Colum- 
bia Court of Appeals, in an opinion by Mr. Justice 
Byrnes, concludes that under the controlling statutory 
provisions the present value of the unpaid installments, 
as of the date of the beneficiary’s death, is the correct 
method of computation. 


The applicable statutory provision and its proper 
interpretation are set forth in the following portion of 
the opinion: 


The World War Veterans Act of 1924 superseded the 
War Risk Insurance Act of 1917 and its amendments. It 
provided in Section 303: 


“If no person within the permitted class of beneficiaries 
survive the insured, or if before the completion of pay- 
ments the beneficiary or beneficiaries shall die and there 
be no surviving person within said permitted class then 
there shall be paid to the estate of the insured, the present 
value of the monthly installments thereafter payable under 
the provisions of this title...” 


This section altered the method of payment only with 
respect to benefits payable to the estates of insured. It did 
not change the method of payment to beneficiaries. Its ob- 
vious purpose was to have the obligation to the estate paid 
in one lump sum rather than in monthly installments. 
Since these installments included interest as well as prin- 
cipal Congress desired to eliminate the interest when it 
provided for the lump sum payment. Accordingly it declared 
that the lump sum should be equal to “the present value 
of the monthly installments thereafter payable.” The word 
“thereafter” plainly relates to the death of the beneficiary, 
in a case like the one before us. And this has been the 
interpretation placed upon the section by the Veterans 


June, 1942 VoL. 28 


Administration ever since, the requirement being that 
the present value is to be computed as of the date of the 
death of the beneficiary. 

Some confusion has been caused by the addition, in 
1925, to Section 303 of the words “said value to be 
computed as of the date of last payment made under any 
existing award.” The opinion explains the situation 
which prompted the addition of this provision, but it 
is found to be inapplicable here, since no payments had 
been made under this contract prior to 1924. 

The case was argued by Mr. Wilbur C. Pickett for the 
Government and by Mr. Camden R. McAtee for the 
Trust Company. 


SUMMARIES 


Bankruptcy—Reorganizations—Law Applicable 


Prudence Realization Corp. v. Geist, 86 Adv. Op. 
903; 62 Sup. Ct. Rep. 978; U. S. Law Week 4360. (No. 
757, decided April 27, 1942.) 


This case raises the question whether an insolvent 
defaulting guarantor of certificates of participation in 
a mortgage, who is also the owner of a part of the 
mortgage indebtedness, is entitled to share pro rata in 
a distribution of the proceeds of the mortgage in a § 77B 
bankruptcy reorganization. 


The opinion of the Court by Mr. Chief Justice Srone 
holds that the answer to this question is not determined 
by state law: 

Nothing decided in Erie Railroad v. Tompkins, . . . re- 
quires a court of bankruptcy to apply such a local rule gov- 
erning the liquidation of insolvent estates. The bankruptcy 
act prescribes its own criteria for distribution to creditors. 
In the interpretation and application of federal statutes, 
federal not local law applies. . .. The court of bankruptcy is 
a court of equity to which the judicial administration of 
the bankrupt’s estate is committed, and it is for that court 

. —not without appropriate regard for rights acquired 
under rules of state law—to define and apply federal law in 
determining the extent to which the inequitable conduct 
of a claimant in acquiring or asserting his claim in bank- 
ruptcy requires its subordination to other claims which, 
in other respects, are of the same class. 

It then concludes that in the circumstances of the 
case there was no agreement or equitable basis for 
depriving the guarantor and creditors of the benefits of 
the usual bankruptcy rule of equality, and answers the 
question in the affirmative. 

The case was argued by Mr. Irving L. Schanzer for 
the Prudence Realization Corporation and by Mr. 
Morris A. Marks for Joseph Geist, Trustee. 


Habeas Corpus—Criminal Law—Coercion of 
Plea of Guilty 


Harmon Metz Waley v. Johnston, Warden, U. S. Peni- 
tentiary, Alcatraz, 86 Adv. Op. 932; 62 Sup. Ct. Rep. 
964; U. S. Law Week 4363. (No. 1006, decided April 
27, 1942.) . 

This is a per curiam opinion on a motion to proceed 
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in forma pauperis on petition for writ of certiorari to 
review the denial without a hearing of a writ of habeas 
corpus which was sought on the ground that the peti- 
tioner had been coerced by intimidation and threats of 
an agent of the Federal Bureau of Investigation to plead 
guilty to an indictment for kidnapping. The Govern- 
ment confessed error because the habeas corpus petition 
raised the issue whether the plea was in fact coerced by 
the particular threats alleged which stood undenied in 
the record and because therefore on this issue the peti- 
tioner was entitled to a hearing in accordance with 
Walker v. Johnston, 312 U. 8. 275. The Supreme Court 
concluded that the Government's confession of error 
was well taken. It points out that if the allegations in the 
record were true the petitioner’s constitutional rights 
were infringed: 

For a conviction on a plea of guilty coerced by a federal 
law enforcement officer is no more consistent with due 
process than a conviction supported by a coerced confes- 
sion. And if his plea was so coerced as to deprive it of 
validity to support the conviction, the coercion likewise 
deprived it of validity as a waiver of his right to assail 
the conviction. 

The opinion concludes that the issue was appropri- 
ately raised by the habeas corpus petition since the 
facts relied on were outside the record and therefore 
not open to review on appeal. In this connection it 
points out that the writ extends to those exceptional 
cases where conviction has been in disregard of con- 
stitutional rights and the writ is the only effective 
means of preserving those rights. 

It had been urged that the principle of res judicata 
applied since release of the prisoner had been previously 
denied by the California courts on an application for 
a writ of error coram nobis. The Supreme Court holds 
that the principle does not apply since the earlier 
application was denied for insufficiency on its face and 
without a hearing. 

Mr. Justice Jackson did not participate. 


Insurance—Fraud—tTrial by Jury—Directed Verdict 

Harriett V. Pence v. United States, 86 Adv. Op. 966; 
62 Sup. Ct. Rep. 1080; U. S. Law Week 4377. (No. 665, 
decided May 11, 1942.) 

Certiorari was granted here to determine whether 
the district court correctly denied a directed verdict and 
refused a new trial, in an action by the widow as sole 
beneficiary of a United States Government life insur- 
ance policy, when the Government asserted as an affirm- 
ative defense that the policy had been reinstated as 
the result of fraudulent representations in the applica- 
tion for reinstatement after lapse for non-payment of 
premiums. The circuit court of appeals had reversed 
the judgment of the district court. The Supreme Court 
affirmed the circuit court. 

The opinion of the Court by Mr. Justice JACKsoN 
reviews the evidence in detail. It points out that the 
burden of proof on the issue of fraud rested with the 
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Government. It lists as essential elements of this 
defense: 

(1) a false representation (2) in reference to a material 
fact (3) made with knowledge of its falsity (4) and with 
the intent to deceive (5) with action taken in reliance 
upon the representation. 

It concludes as follows: 

The case of the Government for a directed verdict rests, 
therefore, upon the statements of Pence made after the 
reinstatement of his insurance and contradicting the repre- 
sentations in his application for reinstatement. Their 
admissibility as against the beneficiary-plaintiff, Mrs. Pence, 
is not in issue on this record, for they were introduced by 
the Government and received in evidence without objection. 

Pence’s representations in the application were not evi- 
dence of their own veracity. His later contrary statements 
were repeated, and usually under oath; they are in no way 
improbable, and are the statements of one who, being him- 
self a doctor, spoke with knowledge of the subject and 
bearing of his statements. His admissions left no room for 
conjecture as to the falsity of the previous statements in 
the application, and of his knowledge of such falsity. From 
these facts the requisite intent to defraud is presumed, 
and therefore need not be proven in the absence of counter- 
vailing evidence. Materiality and reliance were conclu- 
sively established by evidence introduced at the trial, if 
indeed such proof were needed. 

No evidence in the case served in any way to contradict, 
qualify, or explain Pence’s admissions. We are of opinion 
that in the absence of any such evidence his admissions 
established so overwhelming a case in favor of the Govern- 
ment as to require the direction of a verdict in its favor, 
and the decision of the Circuit Court of Appeals is, there- 
fore, affirmed. 

Mr. Justice Murpny joined by Mr. Justice BLAck and 
Mr. Justice Douctas, dissented. 


The case was argued by Mr. William B. Collins for 
Harriett Pence and by Mr. Richard H. Demuth for the 
Government. 


Equal Protection—Deprivation of Right to Appeal— 
Habeas Corpus 

Cochran v. State of Kansas, 86 Adv. Op. 965; 62 Sup. 
Ct. Rep. 1068; U. S. Law Week 4395. (No. 510, decided 
May I], 1942.) 

Certiorari was granted here to review denial by the 
Kansas Supreme Court of a writ of habeas corpus sought 
by a prisoner convicted by a Kansas state court of 
passing a forged check. In the petition for the writ, 
which was prepared by the prisoner himself, it was 
charged that the right to summon witnesses was denied 
at the trial and that state prison officials, enforcing 
prison rules, had suppressed appeal documents, thus 
preventing an appeal from the conviction within the 
time allowed by Kansas law. 

The opinion of the Court by Mr. Justice BLAck finds 
that the charge of irregularities at the trial was cor- 
rectly held by the Kansas court to have been refuted, 
but it reverses the case on the ground that the charge 
of denial of the right to appeal is not met. In this 
connection, the opinion says: 

The state properly concedes that if the alleged facts 
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pertaining to suppression of Cochran's appeal “were dis- 
closed as being true before the supreme court of Kansas, 
there would be no question but that there was a violation 
of the equal protection clause of the Fourteenth amend- 
ment.” And in Kansas, habeas corpus is recognized as 
affording a remedy for a person held in prison in violation 
of a right guaranteed by the Federal Constitution. However 
inept Cochran’s choice of words, he has set out allegations 
supported by affidavits and nowhere denied that Kansas 
refused him privileges of appeal which it afforded to 
others. Since no determination of the verity of these 
allegations appears to have been made, the cause must be 
remanded for further proceedings. 
The case was argued by Mr. Jay Kyle for the State of 

Kansas and by Mr. H. Thomas Austern for Cochran. 


Indians—Treaty Obligations of United States 

Seminole Nation v. United States, 86 Adv. Op. 980; 
62 Sup. Ct. Rep. 1049; U. S. Law Week 4382. (No. 348, 
decided May 11, 1942.) 

The Seminoles sued in the Court of Claims to recover 
on certain claims growing out of various treaties, agree- 
ments and Acts of Congress. The Court of Claims dis- 
allowed three items of the claim, allowed one in full 
and allowed the remaining two in part, but found that 
against the items allowed, (amounting to $18,388.30) 
the Government was entitled to offsets for gratuitous 
payments of $705,337.33. Accordingly, the Seminole 
petition was dismissed. 

On certiorari, the cause was reversed and remanded 
by the Supreme Court in an opinion by Mr. Justice 
Murpuy. The Court sustained the disallowance of the 
three items rejected by the Court of Claims. But as to 
items designated as Two and Five, it was decided that 
further findings of material facts were necessary to a 
proper disposition of them. The further findings re- 
quired to be made bear on the question whether there 
has been a breach of the Government's fiduciary obliga- 
tions to the Indians, which the Court finds to exist 
“under a humane and self-imposed policy” whereby the 
Government “has charged itself with moral obligations 
of the highest responsibility and trust.” 

Mr. Justice JACKSON dissented. 

Mr. Justice Reep did not participate. 

The case was argued by Mr. Paul M. Niebell for the 
Seminoles, and by Mr. Charles R. Denny for the 
Government. 


Indians—Deficiency in Land Granted Under Treaty— 
Offsets 

Seminole Nation v. U. S., 86 Adv. Op. 993; 62 Sup. Ct. 
Rep. 1061; U. S. Law Week 4387. (No. 830, decided, 
May I], 1942.) 

The Seminoles claimed just compensation for a de- 
ficiency under a land grant to them by the United 
States under a Treaty of March 21, 1866, and sought 
judgment for the value of 11,550.54 acres. The Court of 
Claims held that the shortage, if any, under the grant 
had been more than compensated for by the later pur- 
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chase for the Seminoles of some 175,000 acres from the 
Creek Nation. That Court further stated that even if 
the Seminoles were entitled to recover for any deficiency, 
the Government would be entitled to offset the value 
of the 175,000 acre tract as a gratuitous expenditure 
under an Act of August 12, 1935, a value assumed to 
be far in excess of any deficiency that may have existed. 

On certiorari, this was reversed by the Supreme Court 
in an opinion by Mr. Justice MurpHy. The Court re- 
manded the cause with directions to consolidate it with 
No. 348, and to determine whether there was a shortage 
in the 200,000 acre tract; to determine whether the 
Government is liable therefor, in what amount, and 
finally, to find the amount of gratuitous expenditures 
used as an offset under specified items of the claim. 

Mr. Justice JACKSON dissented. 

Mr. Justice Reep did not participate. 

The case was argued by Mr. C. Maurice Weidemayer 
for the Seminoles and by Mr. Charles R. Denny for the 
Government. 


Indians—Claims for Lands Set Aside for Indian 
Purposes and Later Restored to Public Domain 

Sioux Tribe v. United States, 86 Adv. Op. 972; 62 Sup. 
Ct. Rep. 1095; U. S. Law Week 4379. (No. 798, decided 
May 11, 1942). 

Lands were granted to the Sioux Tribe by the United 
States by the Fort Laramie Treaty of 1868. Later, by 
a series of executive orders, neighboring tracts were 
withdrawn from the public domain and set apart for 
Indian purposes. These withdrawals were to aid in 
suppressing the liquor traffic which white men were 
carrying on with the Indians. 

Subsequently, by further executive orders, the neigh- 
boring tracts were restored to the public domain. The 
Indians claimed that they were entitled to compensation 
for the lands so restored to the public domain, but the 
court of claims denied recovery. On certiorari, the 
Supreme Court affirmed in an opinion by Mr. Justice 
ByRNES. 

The Government defended on three grounds: (1) 
that, in general, the President lacked authority to confer 
on any one a compensable interest in any part of the 
public domain; (2) that if he had that power he did 
not purport to exercise it here; and (3) that in any case 
a Treaty of 1876 had relinquished any rights that the 
Sioux might have acquired by the executive orders in 
question. 

The Court concluded that there was no authority to 
convey any compensable interest to the Sioux by execu- 
tive order, and that any interest that they obtained 
thereby was subject to termination by further order. 
The termination by the later executive orders gave 
rise to no right of compensation. 

The Cuier Justice did not participate. 

The case was argued by Mr. Ralph H. Case for the 
Sioux and by Mr. Charles Fahy, Solicitor General, for 
the Government. 
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THE SECRETARY OF THE TREASURY 
WASHINGTON 
May 20, 1942 


Dear Mr. Armstrong: 


I am writing to ask whether the American Bar Asso- 
ciation would help us in a particular phase of our 
financing of the war effort through the sale of War 
Savings Bonds. 

As you know, the War Savings campaign has moved 
onto a war basis. We have set a War Bond quota of 
one billion dollars each month, starting with the month 
of July. This does not mean an abandonment or basic 
change in our fundamental objectives or methods. It 
does, however, mean an intensification of activity all 
along the line, not only in promoting the sale of War 
Bonds in Series E but also those of Series F and G. 
When I say that we need your help in a special way, 
I am thinking particularly of our need of selling more 
of the F and G Bonds. 

The members of the American Bar, because of the 
trust and confidence reposed in them by those who 
seek their advice, control directly or indirectly a sub- 
stantial portion of the nation’s funds held for invest- 
ment. There will be many opportunities for these 
funds, whether they be owned by trusts, estates, corpora- 
invested 
profitably in War Bonds of Series F and G. Accordingly, 


tions, or large individual investors, to be 
the Treasury not only invites but urges all members of 
the bar to consider seriously investing available funds 
of this nature within their control in these securities. 
Members of the bar who, as trustees, are charged 
with distributing trust income to individual beneficiaries 
such beneficiaries to enter into a 


may encourage 


separate written arrangement authorizing them to 
withhold regularly a portion of the income distribution 
for investment in Series F or G Bonds, or even Series E, 
as long as purchases of the latter do not exceed $5,000 
face value in any given year. Such an arrangement will 
provide a patriotic counterpart to the Payroll Savings 
Plan now being made available by most companies to 
their employees. 

We feel that trust and other funds seeking merely a 
temporary haven should continue to be directed into 
“open market” government securities rather than War 
Bonds, to avoid burdening the Treasury with subsequent 
demands for redemption of bonds after a brief holding 
period. At the same time we believe that there is a real 
market for Series F and G among the clients of mem- 
bers of the American Bar Association, and I believe 
that the American Bar can do an invaluable service to 
the country at this time by helping in every possible 
way with the sale of these securities for investment 
purposes. 

In setting our quota for a billion dollars a month 


beginning with July, we have set ourselves a hard task, 


434 





LAWYERS’ OPPORTUNITY TO HELP FINANCE WAR 





but its fulfillment is vital to success in financing the 


war. That is why I have felt free to send this appeal 
to you, and through you to your members. I know that 
the American Bar Association is anxious to help the 
country in every possible way, and I know also that in 
the months ahead they will not fail. 

I shall appreciate hearing from you. Naturally the 
Treasury will be willing and glad to help you as much 
as it possibly can in furthering the sale of F and G 
Bonds through your Association. 


Sincerely, 


(Signed) H. MorGENTHAU, JR. 


Walter P. Armstrong, Esq., 
President, American Bar Association, 
Memphis, Tennessee. 


AMERICAN BAR ASSOCIATION 


COMMITTEE ON COORDINATION AND DIRECTION 
OF WAR EFFORT 


Committee Headquarters 
1002 Hill Building 
Washington, D. C. 
May 23, 1942 
The Hon. Henry Morgenthau, Jr. 
Secretary of the Treasury 
Washington 


My Dear Mr. Secretary: 


In reply to your letter of May 20, 1942, I wish to assure 
you that the American Bar Association welcomes with en- 
thusiasm the opportunity to rally the forces of the organized 
bar to encourage the sale of war savings bonds. 

The Association has been striving with all of its powers 
to direct the efforts of lawyers so as to contribute to the war 
effort in the fullest possible measure. 

The encouragement of the sale of war bonds, and advice 
as to the investment of trust and other funds in such securi- 
ties, will enable the bar to fulfill a patriotic duty and render 
a service for which it is especialy qualified by tradition and 
experience. The American Bar Association therefore has 
taken steps, through its Committee on Coordination and 
Direction of War Effort, to channel to its divisional com- 
mittees and through them to all of its members and to ali 
state and local bar associations, a copy of your letter with 
its recommendation urging that each of the bar associations 
give the subject its immediate attention and devise and set 
into motion means for rendering the fullest cooperation. The 
local associations are equipped to bring this subject to the 
attention of individual lawyers who are particularly situated 
so as to be able to advise investment in war bonds. 

Our efforts shall not stop there. We will suggest to the 
state and local associations methods by which their coopera- 
tion may be accomplished. We will, at intervals, endeavor 
to stimulate’ these associations to increased activity in this 
highly important endeavor. 

I have arranged for the publication of your letter and of 
this reply in the forthcoming issue of the AMERICAN BAR 
ASSOCIATION JOURNAL so that all of the members of this 
Association may be informed as quickly as possible of your 
request and of our pledge of earnest cooperation. 


Sincerely yours, 
(Signed) WALTER P. ARMSTRONG 
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CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 


Administrative Law 


The Acheson Committee and the S. E. C. Trial 
Examiners, by Charles Sumner Lobingier, in 30 The 
Georgetown L. J. 1. (November, 1941.) 

The author, Mr. Lobingier, is one of the S. E. C. 
rrial Examiners. In his view, the report of the Attor- 
ney General’s (Acheson) Committee was favorable to 
these examiners. But he is critical of a part of Mono- 
graph No. 26 which was prepared by an “investigating 
staff’ and submitted to the Committee. The part 
criticized is a statement that “perhaps no criticism is 
more commonly met, among Commission staff members 
as well as among persons outside the Commission, than 
that directed at the calibre of the trial examiners’ re- 
ports.” This is interesting because it is one instance 
that tends to refute the very common complaint that 
those who are forced to appear before an administra- 
tive commission have a poor opportunity for justice 
because of the spirit of comradeship that binds together 
the employees of the commission and creates a preju- 
dice against the common enemy. Witness the statement 
attributed to Attorney Eugene Garey at an American 
Bar Association meeting that the report of the trial 
examiner “invariably follows the requested findings and 
brief of the Commission’s counsel, even to the extent on 
occasion of incorporating obvious errors appearing 
therein.” Of equal interest is a brief comment approv- 
ing the tentative suggestion made by Attorney General 
Biddle that if the recommended system of Hearing 
Commissioners is adopted, the Commissioners should 
be taken from the civil service. 


Criminal Law: Uniform Arrest 


The Uniform Arrest Act, by Sam B. Warner, in 28 
Virginia L. Rev. 315. (January, 1942.) 

The law of arrest developed when conditions were 
different from those today. As a result there is a 
discrepancy on this subject between the law in the 
books and the law in action. More startling is the in- 
formation that “as a result of the antiquated law on 
the books, today the great majority of arrests by police 
officers are illegal in their inception, continuance, or 
termination.” This debasing condition caused the 
Interstate Commission on Crime, with Professor Warner 
as its reporter, to draft a model act which is printed in 
this article. It is remarkably brief in view of the fact 
that it covers the following nine topics: (1) Questioning 
and detaining suspects; (2) Searching suspects for 
weapons; (3) The force permissible in making an 
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arrest; (4) The right to resist an illegal arrest; (5) Arrest 
without a warrant; (6) Summons instead of arrest; (7) 
Release of persons arrested; (8) Permissible delay in 
bringing before magistrate; and (9) Identification of 
witnesses. Each topic is explained by Professor Warner 
and that there seems to be need for such an act is indi- 
cated by the fact that it became a law in New Hampshire 
and Rhode Island with slight changes even before it 
was approved in its present form by the Interstate Com- 
mission on Crime and the International Association of 
Chiefs of Police. Last summer, however, they approved 
its general principles. 


Criminal Procedure 


Indictment by a Grand Jury, by H. L. McClintock, 
in 26 Minnesota L. Rev. 153. (January, 1942.) 

As a matter of statistics defective indictments are of 
small importance in the disposition of criminal cases. 
But they are highly important in the appearance of 
the administration of criminal justice. Professor Mc- 
Clintock disagrees with some of the recommendations 
of the American Law Institute in its 1930 model code 
of criminal procedure. Thus, he does not favor the idea 
of reducing the indictment to the least possible scope 
and supplementing it upon demand by a bill of partic- 
ulars. The suggested practice is of very doubtful va- 
lidity despite the precedents in Massachusetts, New 
York, and Iowa. Aside from validity, the wisdom of 
the method is challenged. Also it is argued, against the 
authority of most of the cases, that the code provision 
that, where the offense is one which is divided into 
degrees, the indictment need only charge that the de- 
fendant committed the offense, without specifying the 
degree, “is another provision that does not appear to 
be in conformity with the spirit of the constitutional 
guaranty of the right to an indictment by a grand jury.” 
The author recognizes that it is a miscarriage of justice 
when a convicted man is able to escape punishment by 
raising a technical objection to the indictment for the 
first time after the verdict has been returned. His 
reforms would be: (1) to permit the most liberal amend- 
ments possible as long as the amendments of the indict- 
ment “do not change the charge to one which the 
grand jury had not voted in finding the indictment,” 
and (2) to provide that a failure to object to the indict- 
ment before trial shall operate as a waiver of all 
objections to the indictment “except in so far as it may 
affirmatively appear that the defendant was convicted 
of a crime other than that of which he was accused by 
the grand jury.” 


435 











Evidence 
Lie Detectors. Extrajudicial Investigations and the 
Courts, by Thomas P. Hardman, in 48 West Virginia 
L. Qu. 37. (December, 1941.) 
Lie detectors used to obtain a confession do not make 


a confession inadmissible. But, as a basis for expert 
opinion evidence, may the recorded physical reactions 
from the use of detectors be admitted as evidence of 
innocence or guilt? The privilege against self-incrim- 
ination should not bar them because the evidentiary 
value of the recordations lies in the physical reaction 
of the person rather than in his utterances. The 
recordations are substantially the same whether the 
person answers the questions or remains silent. It is 
generally acknowledged that lie detectors are not ordi- 
narily efficacious with the insane, morons who do not 
understand the questions nor fear detection, the cal- 
lously indifferent, the extremely corpulent, those under 
the influence of liquor, and those who have recently 
received a serious injury. The blood pressure method 
was rejected by a court in 1923. At that time the method 
had not been accepted as a reliable method in the 
scientific world. Another court rejected the same 
method in 1933. The galvanometer method was ap- 
proved in 1938 by a lower New York court. The ruling 
was based upon evidence to support the reliability of 
the method and it is argued that the ruling was not 
repudiated by the New York Court of Appeals, which 
in the same year refused to take judicial notice of the 
efficacy of that particular method. 
International Affairs 

European Federation—The Democratic Alternative, 
by Arnold Brecht, in 55 Harvard L. Rev. 561. (February, 
1942.) 

Professor Brecht has not entirely lost hope for a world 
order and he sets forth a plan for a European Federa- 
tion. He does not pretend that it is a master plan 
and he desires to avoid attempting too much at the 
outset. Therefore only minimum requirements are set 
forth. There would be a legislature, an executive com- 
mittee, and a federal supreme court which “would 
decide finally on the validity of federal decisions.” 
Apparently a European country would not be forced 
to join but “no country once admitted should have the 
right to secede.” Also, if necessary, all members would 
be “bound to support the executive committee with the 
full strength of their armed forces.” The League of 
Nations should be reformed and continued as a separate 
institution. Fear of German dominance is very real 
and yet Germany should not be partitioned. The pro- 
posal in the Atlantic Charter to disarm the aggressor 
nations should be a temporary measure to be succeeded 
by a general European disarmament. All members of 
the federation should be treated as equals. A minimum 
bill of rights is set forth and the composition and power 
of the legislative body and the executive committee are 
discussed. One regrets to read that the European coun- 
tries are not prepared “to suppress all intra-European 
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tariffs, or leave their fate unconditionally to some 
central agency like the Congress of the United States.” 
Professor Brecht’s article impresses this commentator 
as the most noteworthy legal document of the cur- 
rent year. i 

Labor Law 

The “Appropriate Bargaining Unit” Problem, by 
E. B. McNatt, in 56 The Quarterly Journal of Eco- 
nomics 93. (November, 1941.) 

As is so frequently the case, legislation has its sur- 
prises and the N.L.R.A. is no exception. When the Act 
was passed the power to determine “the appropriate 
bargaining unit” did not attract much attention because 
there was a united labor movement then. Now this 
expression is one of vital importance. The Board has 
refused to establish rigid rules in the application of 
the expression, but where there is no dispute between 
rival unions, the desire of the union rather than the 
employer ordinarily will control. The A. F. of L. 
unions objected vigorously to two large multiple em- 
ployer units established by the Board. The Supreme 
Court, however, held that a certification of an appro- 
priate unit was not reviewable by the courts. Also “the 
statistical record” of the Board does not support the 
contention that the Board has been biased in favor of 
the C.I.O. in certification cases. The fact is, though, 
that the Board has the power to “eliminate one union 
and foster another, through the determination of the 
appropriate bargaining unit.” “The proposed Smith 
Amendments to the N.L.R.A. would reduce this 
discretionary power by rather narrow legislative 
definitions.” , ; 

Legal History 

When ’Omer Smote ’is Bloomin’ Lyre, by Jerome N. 
Frank, in 51 The Yale Law Jour. 367. (January, 1942.) 

It appears that Roscoe Pound has been attacking the 
development of administrative tribunals in this country 
and has been asserting that this development is contrary 
to the doctrine of separation of powers as advocated by 
Coke, whose views were those of the Founding Fathers. 
This thesis is attacked by Judge Frank as being histori- 
cally inaccurate. His proof, if original at all, is only 
so in a slight degree. Rather he places Pound’s early 
writings against his later essays. More fully, he calls 
forth the conclusions of a large number of scholars 
who have expressed themselves on this subject. Then 
comes Frank’s major thesis: “There is, above all, a 
fatal flaw in the effort to support any separation of 
powers argument solely in terms of historical influences. 
It is impossible to single out Coke, or Harrington, or 
Locke, or Montesquieu or Blackstone, or any other 
thinker, or any combination of thinkers, and say, “This 
was the influence that directed the thinking of the 
18th Century Americans who framed the constitutions 
of that period.’” Instead, their handiwork to a large 
extent was the result of their reactions to their own 
unique experiences. The style is good and the reading 
is easy. 
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N May 23, 1942, the Board of Elections met at 
O the Headquarters of the Association, canvassed 

the ballots, and announced the results of the 
balloting for State Delegates. In eighteen jurisdictions 
delegates were elected for the regular three-year term 
beginning at the conclusion of the 1942 Annual Meet- 
ing of the Association. Three of the same jurisdictions 
also voted for delegates to fill vacancies in the term to 
expire at the conclusion of the next Annual Meeting. 
Three states (Maryland, Minnesota, and Ohio) voted 
for delegates to fill vacancies in the term to expire at 


RESULTS OF ELECTION FOR STATE DELEGATES 





Jurisdiction 
Arizona 
Connecticut 
Dist. of Columbia 
Illinois 

Iowa 

Maine 
Maryland 
Michigan 
Minnesota 
Mississippi 
Montana 
Nebraska 
New Jersey 
Ohio 
Oklahoma 
South Carolina 
South Dakota 
Texas 
Washington 
Wyoming 


Puerto Rico 


the conclusion of the 1943 Annual Meeting. 

In the twenty-one jurisdictions there were only five 
in which two or more candidates had been nominated 
by petition for the same term of office. In two states 
(Nebraska and Washington) no nominations were re- 
ceived. Of all those elected, eleven State Delegates 
succeed themselves in office. There were 12,057 ballots 
mailed to the members in good standing in the twenty- 
one jurisdictions, of which 5,866 ballots were returned. 

The official report of the results of the election is 
as follows: 


ELECTION FOR STATE DELEGATES - 1942 


Delegate Elected 

*]. Early Craig 
Charles M. Lyman 
*Henry I. Quinn 
*R. Allan Stephens 
Frederic M. Miller 
*Clement F. Robinson 
+tCharles Ruzicka 
*Glenn C. Gillespie 
tCharles W. Briggs 
*Hubert S. Lipscomb 
*W. J. Jameson 
George H. Turner 
William W. Evans 
tHoward L. Barkdull 
John H. Cantrell 
Douglas McKay 
*Roy E. Willy 

*R. G. Storey 
William G. McLaren 
*William O. Wilson 


*Martin Travieso 


*Delegates elected to succeed themselves in office. 
+Delegates elected for balance of term to expire at adjournment of 1943 Annual Meeting. 
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Votes Total 
received votes cast 

Phoenix 76 78 
New Haven 181 192 
Washington 327 353 
Springfield 928 1,476 
Des Moines 196 210 
Portland 78 81 
Baltimore 214 402 
Pontiac 350 364 
St. Paul 190 211 
Jackson 51 122 
Billings 68 68 
Lincoln 74 131 
Paterson $27 504 
Cleveland 515 531 
Oklahoma City 190 201 
Columbia 100 118 
Sioux Falls 52 54 
Dallas 432 463 
Seattle 217 238 
Cheyenne 38 40 
San Juan 28 29 

5,866 


BOARD OF ELECTIONS 
Edward T. Fairchild, Chairman 
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ST. PAUL'S CHURCH—MT. VERNON, N. Y. 


SHRINE OF THE BILL OF RIGHTS 


ARDLY any other spot in Amer- 

ica so dramatizes in its history 
the age-long struggle to establish 
and maintain the historic freedoms 
and the effective part which cour- 
ageous have 
taken in that momentous cause. Of 
the events which took place there, 


lawyers peren nially 


forty years before Lexington and 
Concord, the late Honorable James 
M. Beck said, in 1933: ‘Had it 
not been for the events which fol- 
lowed the Election which took place 
200 years ago on this spot, Saint Paul’s 
Church, Lexington 
would never have been. 


Concord 
And it is 
the peculiar glory of this spot that 
it witnessed the dawn of civil liber- 


and 


ties in America.” 

Before the church was founded in 
1665, the 
stands was a part of a farm owned by 
Anne Hutchinson, who left Rhode 
Island, with 58 


land on which it now 


other families, in 
1642, to secure the freedom of wor- 
ship, freedom of speech and assembly, 
which had them in 
New England and had led to their 
banishment. The fourth principle 
of the Bill of Rights, freedom of the 
press, later had its origin on the 
Village Green of this Church. 


The Great Election of 1733 
(October 29) forecast the break which 
was ultimately to come between the 
British and the Colonies. The Crown 
Governor of New York Province had 
dismissed Lewis Morris, the Chief 
Justice of the Supreme Court, for 
daring to render a judicial decision 
against his wishes. 


been denied 


Morris became 
a candidate for election to the West- 
chester Assembly, held at White 
Plains. Notices for the Great Elec- 
tion were posted on the doors of the 
little church. Thirty-eight Quakers 
came to cast 
Morris. They were disqualified by 
the subservient Chief Justice. Morris’ 
election slogans were “Liberty and 


their votes for Lewis 


Law” and “No Tyranny’’—the first 
time these words were used publicly 
on this continent. 
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Morris won the election. When 
the story of the election was sub- 
New 
York’s only newspaper, the Weekly 
Gazette, 
wielded strict censorship, it was re- 
fused. An influential Quaker urged 
John Peter Zenger, a young German 


mitted for publication in 


over which the Governor 


printer, to start an Opposition paper 
and print the article. This he did on 
November 5, 1733. For his courage 
in independent journalism, he was 
arrested and confined in jail for 
seven months; but his wife kept the 
paper going. 

When Zenger was finally brought 
to trial on August 5, 1735, his law- 
yers were first disbarred by the col- 
onial Chief Justice, who was ready 
to make the judicial function do the 
But the 
venerable and eloquent lawyer from 
Philadelphia, Hamilton, 
boldly took the case, and his closing 


bidding of the Executive. 
Andrew 


address to the jury has become the 
creed of American journalism. Zen- 
ger was triumphantly acquitted by 
the jury, despite a hostile bench; 
and Americans had won “the liberty 
of both exposing and opposing arbi- 
trary power, in these parts of the 
world at least, by speaking and writ- 
ing truth.” 


During the Revolutionary War, 
“the church in Eastchester” was in 
the heart of the famed and bloody 
“Neutral Ground.” The church was 
closed for worship during the war 
years; the Hessians used it as a hospi- 
tal after the battle of Pell’s Point, in 
1776, and later tore down the wooden 
structure which had figured in the 
stirring events of 1733. Lately, the 
ancient structure has been restored 
and rededicated and is used both for 
worship and as a patriotic shrine 
and center for citizenship work, par- 
ticularly among school children. It 
figured prominently in the distin- 
guished celebrations of the 150th 
Anniversary of the Bill of Rights, 
under the chairmanship of Mr. Basil 
O’Connor, who is a member of the 





Com- 


American Bar Association’s 
mittee on the Bill of Rights. A 
museum for memorabilia of Andrew 
Hamilton, John Peter Zenger, and 
the early struggles for a free press, is 
to be erected on the site, through 
contributions obtained by American 
newspapermen, under the leadership 
of the American Society of Newspaper 
Editors and the American Newspaper 
Publishers’ Association. 


One of the epic events in the 
history of the legal profession as 
bulwark of American liberty is com- 
memorated by the picture of the 
restored edifice which appropriately 
adorns the cover of this issue. Andrew 
Hamilton of Philadelphia was in 
1735 more than eighty years of age, 
but he realized keenly that this was 
no ordinary trial. He was brilliant 
and suave, and boldly matched wits 
with the young Chief Justice, then in 
his late twenties, who had suddenly 
been vaulted into the seat of the 
able, experienced and independent 
Lewis Morris. In opening his address 
to the Court, Andrew Hamilton said 
that “I agree with Mr. Attorney that 
government is a sacred thing, but I 
differ very widely with him when he 
would insinuate that the just com- 
plaints of a number of men who 
suffer under a bad administration, is 
libelling that administration.” Later 
the Congress and the people recog- 
that 
would have to be fortified strongly. 


nized freedom of the press 
The 1735 decision, stemming from 
the rugged contest in the Great Elec- 
tion of 1733 on the Village Green at 
Eastchester Church, was made a part 
of the American Bill of Rights. The 
restored edifice, situated virtually at 
the juncture of the present City of 
Mt. Vernon, Village of Pelham 
Manor, and City of New York, is a 
shrine to which thousands of people 
come each year to catch again the 
spirit of the victory won for them by 
an intrepid printer-journalist and a 


courageous lawyer. 
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HE maintenance of all standards 

heretofore set up pertaining to ad- 
missions to the Bar is being strongly 
urged by the Section of Legal Educa- 
tion and Admissions to the Bar. 
President Walter P. Armstrong and 
the Chairman of the Section, Charles 
W. Racine, of Toledo, Ohio, have 
made the following appeal to the 
rule-making bodies in each state, 
through the Council’s state represen- 
tatives, and offer specific suggestions 
concerning emergency rules which 
are deemed undesirable or desirable 
as the case may be: 

“The national emergency presents 
to you and to us the most challenging 
and difficult problenis in reference to 
admissions to the bar. The Amer- 
ican Bar Association, keenly alive 
to these problems, wishes in this 
letter to consider them with you and, 
in the spirit of helpfulness and co- 
operation, to present the result of 
the deliberations of its Council of 
the Section on Legal Education and 
Admissions to the Bar. 

“One of our standards which has 
met with almost universal approval 
for many years reads: 

The American Bar Association is 
of the opinion that graduation from 
a law school should not confer the 
right of admission to the bar and that 
every candidate should be subjected 


to an examination by public authority 
to determine his fitness. 


“In these perilous times, we sub- 
scribe to this with an even deeper 
conviction of its soundness; and it 
is our hope that you will wish to join 
us in effectively checking influences 
which oppose adherence to the 
principle it expresses. 

“The highest patriotism demands 
that the bar of this country be 
eminently qualified to deal with the 
grave matters that lie within the 
jurisdiction of the law and of the 
lawyer—ultimately, the very preser- 
vation of that democracy for which 
we are fighting. Yet there are those 
who, in the name of patriotism, are 
in good faith urging that men who 
have been or very soon will be in- 
ducted into the armed forces should 
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MAINTENANCE OF BAR ADMISSION STANDARDS URGED 


be admitted to the profession on the 
mere presentation of a law school 
degree, without the necessity of pas- 
sing a bar examination. The court 
or bar examining board which yields 
to such emotionalism, from whatever 
high motive, shirks its own heavy 
responsibility and shifts it to the law 
schools. The schools cannot well 
support it. They are under the great- 
est pressures to grant degrees to 
students who enter the armed forces 
though the curricular work has not 
been completed and the schools’ 
final examinations have not been 
taken. The burden of requiring clear 
proof that a candidate for admission 
to the bar is qualified for such ad- 
mission properly rests upon the state 
authorities and should resolutely be 
carried by them today as in the past. 

“It has been asserted that irrevo- 
cable hardship will be caused senior 
law students and those men who 
have been failed in past bar examina- 
tions, who, because of induction into 
the armed services, are unable to 
present themselves at regularly 
scheduled bar examinations. To the 
extent that this is true, it is an in- 
evitability of war. Upon mature 
reflection, it must be seen that to 
admit such men to the profession 
without testing their qualifications 
will not mitigate the hardship upon 
them, but on the contrary will sorely 
cripple them as they later seek to 
compete with men properly trained 
and searchingly tested. 

. - * 

“We believe that you will wish to 
know what conclusions have been 
reached in so far as there has been 
any unanimity of opinion; and we 
therefore present them in_ brief 
summary. Such a summary of course 
does not purport to consider all rules 
that have been proposed or passed 
upon. 

“First, the scholastic prerequisites 
qualifying for the privilege of taking 
bar examinations should not be 
relaxed. 

“Second, no rule should be 
adopted which permits an applicant 


to be admitted to the bar merely 
upon producing a law school degree 
and establishing moral fitness. In- 
stances are now before us of men 


who have deliberately abandoned 
the last part of their law school 
training and volunteered for the 
primary purpose of securing their 
law degrees and admission to the bar 
without examination. 

“Third, if in any case admission 
without examination is to be deemed 


justifiable, action to permit it may 


far better be granted an applicant 
when he returns from service rather 
than at the time he enters it, and no 
relaxation of the rule requiring a 
bar examination should be pro 
mulgated in advance. 

“Fourth, the standards to be met 
by examinations given should not 
be lowered or relaxed; if 75% has 
heretofore been the passing grade, 
it should be retained as the passing 
grade and no leniency should be 
exercised in marking the papers. 

“Fifth, provisions for more fre- 
quent examinations or special exami- 
nations may properly be made, and 
thus most of the cases of hardship 
can be met. 

“Sixth, the residence requirements 
may properly be shortened as to 
men called into service or whose call 
is imminent. 

“Seventh, liberal interpretations 
of existing rules may fairly be made 
in justifiable cases of individual hard- 
ship, each case to be considered upon 
its Own merits. 

“Eighth, no blanket rules “for the 
duration” should be adopted. 


“The American Bar Association 
and its Section of Legal Education 
and Admissions to the Bar are eager 
to be of whatever assistance they can. 
Requests for assistance or further in- 
formation may be submitted through 
our representative who has trans- 
mitted this letter to you or by com- 
muni¢ation addressed to the Acting 
Adviser of the Section, Gordon John- 
ston, 2237 Sixth Street, Boulder, 
Colorado.” 


439 























BOARD OF GOVERNORS’ MEETING 


DHERING to the custom of 
holding its spring meeting at the 


same time and place as the annual 
meeting of the American Law In- 
stitute, the Board of Governors of 
the Association met at Philadelphia 
on May 13 and 14. Its opening ses- 
sion was devoted largely to considera- 
tion of plans for the next annual 
meeting at Detroit, Michigan, com- 
mencing August 24. President Arm- 
strong directed attention to the fact 
that the annual meeting of the Cana- 
dian Bar Association is to be held in 
Windsor, Ontario, during the same 
week, and, because of the close prox- 
imity of that city to Detroit, sug- 
gested the desirability of endeavoring 
to arrange a number of joint sessions 
of that Association and the American 
Bar Association. This suggestion was 
enthusiastically received both by the 
members of the Board and a number 
of representatives of the Canadian 
Bar Association, who were present. 
Although plans for the future must 
necessarily be quite flexible during 
war-time, it appears probable that 
arrangements for several joint ses- 
sions will be worked out and thus 
bring together at a most opportune 
time these two national organiza- 
tions of the legal profession in a con- 
tinuation of the cordial and friendly 
relations which have always existed 
between them. 

A member of the bar of the city 
which is host to the annual meeting 
is this year to receive the award in 
the annual Ross Essay Contest. Act- 
ing upon the unanimous recommen- 
dation of the committee of judges 
selected to review the large number 
of essays submitted, the Board se- 
lected Mr. Frank E. Cooper of De- 
troit, Michigan as the recipient of 
the award. His outstanding essay 
appears elsewhere in this issue (p. 
385). The committee of judges was 
headed by former President William 
L. Ransom, as chairman, and in- 
cluded Dean Albert J. Harno of the 
School of Law of the University of 
Illinois and Mr. Carl McFarland of 
Washington, D. C., who received the 
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first Ross Essay award in 1934 for 
his outstanding essay in the field of 
administrative law. 

At the request of the Section of 
Taxation, the Board gave its ap- 
proval to two resolutions recently 
adopted by its Council. Action 
thereon at this time was rendered 
necessary because of the likelihood 
that the revenue bill, now pending in 
Congress, may be passed before the 
annual meeting. The first resolution 
recommends the amendment of Sec- 
tion 1605 of the Internal Revenue 
Code so as to provide a procedure 
for taxpayers, who find it impossible 
to determine their income or losses 
for any taxable year beginning after 
December 31, 1940, from areas in 
enemy possession, to secure exten- 
sions of time for filing their returns 
and payment of tax and relief from 
interest and penalties during the 
period of any such extension. At the 
suggestion of the Board, the resolu- 
tion was broadened to embrace 
estate tax returns as well as income 
tax returns. 

The second resolution recommends 
to Congress that it reject the proposal 
of Mr. Randolph Paul, special 
legislative counsel of the Treasury 
Department, that the basis of pro- 
perty acquired from a decedent be 
the same as it was in the hands of 
the decedent for the purpose of 
computation of capital gains and 
losses. Those members who are in- 
terested in further details concerning 
these matters may obtain such infor- 
mation from the Taxation Section. 

Extended discussion of a report 
from Mr. Carl McFarland, Chairman 
of the Association’s Special Com- 
mittee on Administrative Law, cul- 
minated in the adoption by the 
Board of a resolution authorizing 
the Committee to organize and con- 
duct a Conference on the subject. 
Under the provisions of the resolu- 
tion, the chairman of the Committee 
shall be the chairman of the Con- 
ference which may hold meetings in 
connection with annual meetings of 
the Association or at such other times 
as the Board of Governors may ap- 


Committees of the Con- 
ference, to be appointed by the chair- 
man, may be created to deal with 
such special subjects as the Board of 
Governors may approve and author- 


prove. 


ity is given to invite, with the ap- 
proval of the President of the Asso- 
ciation, the participation and _ co- 
operation of such organizations and 
groups as are dealing with the im- 
provement of administrative law. 
Action and recommendations of the 
Conference are to be reported to 
the Board of Governors and the 
House of Delegates by the Special 
Committee. 

In a special report to the Board, the 
Standing Committee on Unauthor- 
ized Practice of the Law requested 
approval in principle of a resolution 
adopted at Memphis, Tennessee, on 
May 5, 1942, by such committee and 
the National Association of Real 
Estate Boards acting through its 
President and the chairman of its 
Realtors Legal Rights Committee. 
This resolution creates a National 
Conference of Realtors and Lawyers, 
outlines, in a statement of principles, 
the legitimate fields of activity of the 
two groups, provides for close co- 
operation in the simplification of 
laws and procedure governing real 
estate transactions and makes such 
conference available for the settle- 
ment of any controversies which may 
arise between realtors and lawyers. 
The approval sought by the Com- 
mittee was given by the Board. 

Tentative approval was given also 
to a proposal from the same com- 
mittee that it be authorized to pub- 
lish a compendium of all decisions 
and important national agreements 
and statements of principles relating 
to the unauthorized practice of the 
law which have been compiled since 
the publication of the volume of 
“Unauthorized Practice Decisions” 
in 1937. In view of the serious situa- 
tion engendered by the rise in print- 
ing costs, the Board directed that 
approval also be obtained from the 
Emergency Committee on Printing. 

The action of the Board is sum- 

(Continued on page 446) 
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THE NATIONAL WAR LABOR BOARD 
(Continued from page 399) 


Hearings:—The Board also, in many cases, grants the 
parties to the dispute an opportunity to appear before 
it and argue the case orally.5° Hearings before the 
Board are at what is termed a “hearing session” and 
are open to the public, unless the Board rules otherwise. 
In the presentation of the case, the parties are allowed 
an equal amount of time, not exceeding forty-five min- 
utes, unless the Board determines in advance that a 
longer time is necessary.*! No new testimony may be 
submitted at this stage but, briefs and exhibits will be 
received. 

Decisions of the Board:—The Board has made provi- 
sion for the disposal of its business by setting in divi- 
sions for hearings but not for decision; decisions are 
made by the Board as such.°? When the Board has de- 
cided a case the chairman designates one of the members 


who has voted with the majority to write the decision of 
the Board. The decision of the designated member is the 
decision of the Board; but, any other member may 
write an opinion either agreeing or disagreeing with the 
decision of the Board and such concurring or dissenting 
opinion is published simultaneously with the Board’s 
decision.** 


Disposition of Jurisdictional Disputes Between Labor 
Organizations:—The Board has made special provision 
for the final disposition of jurisdictional disputes be- 
tween labor organizations other than by itself, by re- 
ferring them “as a matter of course to the Labor mem- 
bers of the Board for adjustment. If any particular 
dispute cannot be settled by the labor members, Mr. 
Philip Murray and Mr. William Green will be so noti- 
fied and they will thereupon promptly appoint a group 
or individual to make a final and binding determina- 
tion of the dispute.’’** 





50. Admin. Reg. No. 2, Rule 10, supra note 11. 

51. Ibid. 

52. Admin. Reg. No. 1, Sec. 6, supra note 10 (Sec. 1351.06) . 
53. Ibid., Sec. 7, (Sec. 1351.07). 


54. NWLB release B49 (April 29, 1942); c.f. with settlement 
of jurisdictional dispute in Spicer Mfg. Corp., case No. 22, NWLB. 
release PM 2531, prior to adoption of above procedure. 











NOMINATIONS FOR EXECUTIVE COUNCIL 














June, 1942 


Attention to Members of Jun- 
ior Bar Conference Residing in 
the Second, Seventh, Eighth, 
Ninth, and Tenth Federal Ju- 
dicial Circuits and in the Dis- 
trict of Columbia: 


Pursuant to Section 4B of Article 
IV of the By-Laws, you are hereby 
notified that the members of the 
Junior Bar Conference residing in 
the Second, Seventh, Eighth, Ninth 
and Tenth Federal Judicial Circuits 
and in the District of Columbia 
(hereinafter referred to as Council 
Districts) may nominate candidates 
for the office of member of the 
Council from each of said Council 
Districts by written petition speci- 
fying the office for which nominated 
and containing the names of at 
least twenty endorsers, all of whom 
are residents of the respective judi- 
cial circuits. The petition can state 
briefly a biographical sketch of the 
background and qualifications of 
the candidate. It shall be sub- 
mitted to the Chairman, Philip H. 
Lewis, New England Building, 
Topeka, Kansas, not later than 
August 8, 1942. At the first session 
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of the annual meeting, the Chair- 
man of the Conference shall de- 
liver to the Chairman of the Nom- 
inating Committee all petitions 
submitted pursuant to these pro- 
visions. 

The Nominating Committee shall 
consider the candidates proposed 
by each of said petitions, as well 
as receive names of other candidates 
and report its council nominees at 
the same time and place, and in 
the same manner that it reports 
the nominations for the officers of 
the Conference. Other nominations 
for the Council may be made from 
the floor following a report of the 
Nominating Committee. The elec- 
tion of Council members shall take 
place at the same time and place, 
and in the same manner as the 
election of officers. 


TERM OF OFFICE: The term of 
office of the Council members 
elected at the Detroit Annual Meet- 
ing shall begin with the adjourn- 
ment of the annual meeting at 
which elected and end with the 
adjournment of the second succeed- 
ing annual meeting next following 
the election, and until their re- 
spective successors shall be elected 
and qualify, except that the term 


of office of the Council member 
elected from the Second, Seventh, 
Ninth Federal Judicial Circuits and 
from the District of Columbia shall 
terminate with the adjournment of 
the annual meeting next following 
election, and until their respective 
successors shall be elected and 
qualify. 

ELIGIBILITY: The person nom- 
inated shall be a resident of the 
Circuit for which he is nominated 
and provided that during his term 
of office, he shall not become in- 
eligible for membership in the 
Conference. The membership of a 
member of the Conference shall 
terminate at the conclusion of the 
calendar year in which the member 
attains the age of thirty-six years, 
or upon his ceasing, prior to that 
time, to be a member of the Ameri- 
can Bar Association. No person 
shall be eligible for election as a 
member of the Executive Council 
if he is a member of the Council 
and has been such member for a 
period of three years or more. 


, James P. Economos, Secretary 
Junior Bar Conference of the 
American Bar Association. 
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HE final regional meeting of the 

current year was held at the Asso- 
ciation of the Bar of the City of New 
York, on Saturday, May 16, 1942, for 
the members in the New England 
States, New York, New Jersey, Dela- 
ware, Maryland, Pennsylvania and 
the District of Columbia. Richard 
J. Relyea, 2nd, New York City, re- 
cently elected Councilman for the 
Second Circuit, presided. 
Henry A. Peckham, 
Senior Officer of the Investigating 
Office, Office of Naval Officer Pro- 
curement, Third Naval District, pre- 
sented entitled “The 
Lawyer and the War.” He stated, 
“The Navy does need lawyers as 


Lieutenant 


an address 


such, say about two to three hundred 
of them for the entire country, and 
has been swamped with applications 
by about twenty times as many as 
could ever be used. . . . It will not 
be held against the applicant if he 
is a lawyer but he will have to estab- 
lish his qualifications on some other 
basis. Some lawyers have the kind 
of exceptional outstanding adminis- 
trative and executive experience that 
is needed from time to time although 
not at present. He will have to be 
physically and mentally qualified to 
train and take his turn at sea with 
everyone else.” He also observed that 
organizations such as the Junior Bar 
Conference, with its wide contacts 
and experience with civilians could 
be of great help in doing unofficial 
recruiting for the Navy. Lieutenant 
Peckham was a practicing attorney 
before entering the service. 

Philip H. Lewis, Topeka, National 
Chairman, spoke briefly on the work 
of the Conference and introduced 
the members of the official family in 
attendance at the meeting, who were 
as follows: Council Members, John 
E. Buddington, Boston, and Joseph 
D. Calhoun, Media, Pa.; State Chair- 
men, Charles F. Goodale, Boston, 
Stephen H. Simes, Portsmouth, N. H., 
James S. Coburn, Hartford, Conn., 


442 


JUNIOR BAR NOTES 


By JAMES P. ECONOMOS 


Secretary, Junior Bar Conference 


Herzel H. E. Plaine, Newark, N. J., 
William Poole, Wilmington, 
Del.; Assistant National Director of 
Public Information, A. A. Rubinson, 
Chicago; Chairman, Restatement of 
David Kreitler, 
Philadelphia; and former National 


and 


Law Committee, 


Secretary Joseph Harrison. 
Kessler, Newark, then 
led a discussion on the question of 


Jerome L. 
the “Conservation of Law Practice 
of the Lawyers Called into Military 
Service.” He explained the results 
obtained by the symposium that was 
recently held at Newark and previ- 
ously reported herein. 


Ralph Jandreau, Springfield, 
Mass., reported that the Hartford 
Ordnance District had undertaken to 
offer a special twelve weeks’ course to 
the members of the local bar in order 
to prepare them for work as ma- 
chinists and inspectors in defense in- 
dustries. It that 


upon completing this course these 


is contemplated 


trained lawyers would be given an 
opportunity to work on a late after- 
noon shift so that they could main- 
tain and carry on their law practice 
at the same time. This development 
should receive the attention of every 
state and local Junior Bar group im- 
mediately. 

This meeting marked the eight- 
eenth regional conference that was 
attended by Chairman Philip Lewis 
in the last three years. The total 
held to date has been twenty-two. In 
1940-41, he attended because he was 
Chairman of the Committee on Co- 
operation of the State and Local 
Junior Bar Groups, and this year he 
had to take over the same task when 
the Director of Regional Meetings, 
H. Graham Morison, was called to 
work with W.P.B. 
record of attendance at these meet- 


This amazing 


ings by Chairman Lewis has been a 
distinct advantage in coordinating 
and correlating the work of the many 
state and local Junior Bar groups 


with the program sponsored by the 
Junior Bar Conference. 

On March 27 the Dallas regional 
meeting was attended by represen- 
tatives from Texas, Mississippi, Ar- 
kansas, Louisiana and Oklahoma. 
Donald K. Carroll, Jacksonville, Fla., 
Council Member for the Fifth Cir- 
cuit, presided. As a result of the 
report made by Park Street, the Presi- 
dent of the San Antonio Bar Associa- 
tion, Chairman Lewis has asked for 
authority to appoint a committee on 
Legal Aid Clinics in military camps. 
The purpose of this committee will 
be to organize these clinics at all 
army, navy, and marine posts and 
camps, to solicit the aid and coopera- 
tion of state and local bar organiza- 
tions, both senior and junior, and to 
prepare such pamphlets and material 
as may be useful and required to 
carry out this work. 

Chairman attended the 
Kansas City regional conference, held 


Lewis 


on April 18, which attracted lawyers 
Nebraska, 
Missouri. John W. Oliver, Kansas 
City Council Member for the Eighth 
Circuit, was chairman of the meeting 


from Iowa, Kansas and 


which devoted itself almost entirely 
to the present and future program 
of the Conference. Many suggestions 
were received and will be considered 
by the Executive Council at the time 
the 1942-43 program is submitted to 
the Conference. Through the impetus 
received at this meeting, the Junior 
Section of the Missouri Bar Associa- 
tion filed its application for affilia- 
tion with the Junior Bar Conference 
and the same has been duly approved. 
The officers of this group are Chair- 
man John W. Oliver, Kansas City; 
Vice Chairman H. L. C. Weier, 
Festus, and Secretary William D. 
Spaun, Hannibal. 

The conclusion of this phase of 
the Conference activities has drawn 
attention to plans to be formulated 
for the annual meeting of the Con- 
ference to be held in Detroit, com- 
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mencing August 23. Chairman Lewis 
has taken the first step to insure the 
success of this meeting by appointing 
the following Program Committee: 
Chairman, Earl Morris, Columbus, 
O., James S. Miner, Owosso, Mich., 
E. Clark Morrow, Newark, O., 
Hubert D. Henry, Denver, Colo., and 
Willett N. Gorham, Chicago, IIL. 
Many state and local Junior Bar 
groups are also starting to hold their 
annual many 
officers are being elected daily. Space 


meetings and new 
does not permit the publication of 
the names of the new officers at this 
Chairman Lewis has been in- 
vited to address the annual meeting 
of the Illinois State Bar Association 
and the Iowa State Bar Association, 
which are being held in Chicago and 


time. 


PROFESSIONAL ETHICS COMMITTEE 


Des Moines in the first week in June. 

Public Information National 
Director Willett N. Gorham, Chica- 
go, reports that the local and state 
directors participated in the Sunday, 
May 17, “I Am an American Day.” 
He further reported that young law- 
yers in Delaware and New Hamp- 
shire are being utilized for work as 
instructors for the local offices of 
The program is 
continuing to give valuable service 
and co-operating with many agencies 
interested in the war drive. The Com- 
mittee on Coordination and Direc- 
tion of War Effort has received a 
comprehensive report from Chair- 
man Lewis and Director Gorham on 
the proposed nationwide educational, 
and 


civilian defense. 


informative morale-building 








speaking program to be sponsored 
and coordinated through the Amer- 
ican Bar Association. In spite of the 
many replacements required by losses 
to the Army, Navy and to govern- 
mental service, it is anticipated at the 
present time and at least for some 
months hence that the Conference 
program can function effectively 
without any serious curtailment in 
this important work. 

The Executive Council by mail 
ballot has elected Thomas J. White, 
Portland, Ore., to the office of 
Councilman for the Ninth Circuit 
to fill the vacancy caused by the 
resignation of Whitney R. Harris. 
He has been commissioned as an en- 
sign in the USNR and is stationed in 
San Pedro, Calif. 


PROFESSIONAL ETHICS COMMITTEE 


OPINION No. 234 
Filed February 21, 1942 


ADVERTISEMENT—by an “Income 
Tax Service” association (consisting of a 
practicing lawyer and a layman, sharing 
the same offices) soliciting employment for 
the “making out” of income tax returns 
constitutes solicitation of professional em- 
ployment contrary to Canon 27 even 
though the lawyer’s name does not appear 
in connection with such advertisement and 
nothing is stated therein indicating that 
legal services are available. 


A lawyer states: 

I am contemplating the forming of 
an association with a layman for the 
purpose of making out Income Tax 
returns. The association will operate 
under an association name, such as 
Income Tax Service and will hold it- 
self out, through advertising in the 
associate name, as qualified to make 
such returns. 

In no way will the advertising in- 
dicate that I am connected with the 
association or that legal assistance 
would be given. In our rendition of 
this service, my associate and I will at 
all times avoid giving the impression 
that the people are getting legal 
service, which they are not. 

The work of the association will be 
carried on separately and distinct from 
my private law practice, including the 
filling out of Income Tax returns for 
clients. My office will be used as the 
association office. 

As it appears to me, the significant 
point is that the work of filling out an 
Income Tax return is not the exclusive 
work of a lawyer or of an accountant, 
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or of both. Thus, the offering of such 

service to the public in conjunction 

with a layman is not the offering of 
legal services and thus does not 
violate the Canons of Legal Ethics. 

He requests our opinion as to the 
propriety of this arrangement. 

The opinion of the committee was 
stated by Mr. Branp, Messrs. Drinker, 
Brown, Phillips, Houghton, Miller, 
and Jackson concurring. 

It is not our function to determine 
whether the activities of the asso- 
ciation would or would not constitute 
the unauthorized practice of law. 
We deal with the presented questions 
solely from the standpoint of ethics. 

It is not disclosed whether the rela- 
tionship between the lawyer and lav 
member of the proposed association 
will be that of partners, joint adven- 
turers, or employer and employee. 

We have heretofore considered 
related phases of the questions in- 
volved. 

As we pointed out in Opinion No. 
57: 

Some businesses in which laymen 
engage are so closely associated with 
the practice of law that their solicita- 
tion of business may readily become a 
means of indirect solicitation of busi- 
ness for any lawyer that is associated 
with them. 

In Opinion No. 225 we dealt with 
the ethical problems presented in the 


operation of a collection agency in 
which the lawyer was financially in- 
terested. We concluded that it is 
unethical for a practicing lawyer (a) 
to participate in the collection activi- 
ties or the management of a collec- 
tion agency which solicits business, 
or (b) to accept employment as 
attorney in connection with any 
claim handled by a collection agency 
owned by him or in which he has a 
financial interest. Subject to import- 
ant qualifiations, we also said that 
it was not unethical for a practicing 
lawyer to own or have a financial 
interest in a legally conducted collec- 
tion agency. The qualifications 
referred to are found in the follow- 
ing quotation from the opinion: 

We can see no impropriety provided 
the name of the lawyer is neither in- 
cluded in the name of the agency, 
placed on its stationery, nor included 
in its advertisements, and nothing ts 
done to create the impression that the 
agency enjoys the benefits of the law- 
yer’s advice and professional respon- 
sibility. (Italics ours.) 

In Opinion No. 214 we condemned 
an arrangement between two lawyers 
(sharing the same office) one of whom 
as an “adjuster” was to advertise and 
solicit adjustment work. We held that 
such solicitation would offend against 
Canon 27. 
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In Opinion No. 233 we said: 
Treat Leather Belongings Employment of lawyers in the fields 
in question is widespread. In many 




















































jurisdictions the rendition of the serv- 
ices of collectors, adjusters, abstracters, 
tax consultants, and the like, con- 
stitutes the practice of law. In those 
jurisdictions solicitation of such em- 
ployment by a lawyer through listings 
would be solicitation of professional 
employment—whether or not the fact 
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Ihe fact that a layman can lawfully 
render certain service does not nec- 
essarily mean that it would not be pro- 


Treat Y ourself to a fessional service when rendered by a 





. lawyer. (Opinion 57.) 
Health Vacation In However, even though it may be 
HOT SPRINGS lawful for a layman to perform such 
service [abstracting] in a particular 
National Park, Ark.___ state, we believe that it becomes a 
up with a round of legal service when performed by a 
famous baths in the lawyer. (Opinion 194.) 


| S. Govern- ‘ 3 
Nevertheless, we believe that the 


collection of claims without court 
action is “professional employment” 
within the meaning of Canon 27 when 
the service is performed by a lawyer. 


(Opinion 225.) 


1 bath house 











Regardless of the character of the 
Now Ready service involved in a particular in- 
7 stance of employment in these fields, 
Law of Labor Relations we cannot close our eyes to the fact 
by that the services generally required are 

so related to the practice of law as to 

Hon. George L. Reed lead, or be apt to lead, to the ne- 
cessity for legal services, if in fact legal 
services are not required at the out- 
set. Solicitation by a lawyer of em- 


of the Pennsylvania Bar 


A general—not a local book ployment for rendition of such services 
Collective Labor Contracts is solicitation of “professional employ- 
Bargaining Lockouts ment” within the meaning of Canon 
Sete Seemwreton 27. Application of the Canon is not 
~ eae Seamieeites dependent upon the disclosure or non- 


disclosure of the fact, that the lawyer 
is a lawyer. Where a lawyer-is directly 
or indirectly involved his conduct 
must not violate the Canons. (Italics 
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PROFESSIONAL ETHICS COMMITTEE 


AMERICAN BAR ASSOCIATION JOURNAL 


will directly involve the rendition of 
legal services. Lawyers quite general- 
ly, as professional employment, in 
the practice of law, render income 
tax service to their clients. The style 
of name “‘Income Tax Service” under 
which the association here involved 
proposes to advertise and solicit con- 
tains no suggestion that its service is 
limited to the non-legal phases of 
preparing tax returns. This, taken 
in connection with the use of the 
lawyer's office as that of the associa- 
tion, would inevitably result in the 
association becoming a_ soliciting 
feeder to the lawyer's law practice. 
Ihe lawyer would thus become the 
beneficiary of such solicitation and 
advertising. This would violate 
Canon 27. 


Not having been informed as to 
the details of the proposed associa- 
tion, we can express no opinion 
whether the arrangement would 
offend against Canon 33 which pro- 
hibits law partnerships with laymen, 
or Canon 34 which prohibits the 
division of fees for legal services, ex- 
cept with another lawyer. 


OPINION NO. 235 
Filed November 22, 1941 
ADVERSE INTEREST — Representation 


of administrator in Proceedings in the 
Probate Court essential to validate a 
settlement. 


A member of the American Bar 
Association has requested our opin- 
ion on the following case: 


In Illinois it is common practice for 
an insurance company adjuster to nego- 
tiate a settlement of a claim for wrong- 
ful death with the next of kin (who are 
the sole beneficiaries) and when a set- 
tlement is agreed upon, the insurance 
company employs a lawyer, with the 
consent of the next of kin (whether 
minors or not) to start administration 
proceedings in order to obtain an order 
of the probate court approving the 
settlement, inasmuch as an administra 
tor of the estate of decedent is the only 
one that can sue on such a claim. 

In such cases the settlement goes solely 
to designated statutory beneficiaries, and 
creditors of the deceased have no interest 
therein. Guardians are not appointed 
unless the attorney representing the ad 
ministrator refuses to make an affidavit 
that he has investigated the claim and 
believes the settlement is proper. If the 
lawyer for the administrator does not 
make such proof, the court usually re 
quires a hearing. 
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PROFESSIONAL ETHICS COMMITTEE 


In many cases the lawyer representing 
the administrator, although actually em- 
ployed by the insurance company, does 
not make a full disclosure, or any dis- 
closure, to the probate court as to who 
employs him. However, there are some 
attorneys who state in their petition for 
approval of the settlement that they are 
actually employed by the insurance com- 
pany for the purpose only of having 
settlement approved 

Is it ethical for a lawyer to represent 
an administrator in such case, and be 
paid by an insurance company to obtain 
the approval of the probate court of 
such a settlement, even though all the 
facts of the employment are known to 
and specifically agreed to by the 
beneficiaries? 

The opinion of the committee was 
stated by Mr. Drinker, Messrs. 
Houghton, Phillips, Brown, Miller, 
and Jackson concurring. Mr. BRAND 


dissenting. 

The committee wishes to make it 
entirely clear that by this opinion it 
departs in no respect from the provi- 
sions of Canon 6. This Canon in 
many situations permits representa- 
tion of conflicting interests when full 
disclosure is made and the law favors 
compromises. The problem presented 
must be considered with these prin- 
ciples in mind and also the fact that 
a probate court is the court which of 
its Own motion traditionally con- 
cerns itself with the protection and 
welfare of widows, orphans, and 
minors. .We believe, therefore, that 
if a compromise of an accidental 
death case has been arrived at there 
is no good reason why the amount 
awarded should be reduced by fur- 
ther attorney’s fees if (1) the attorney 
for the insurance company discloses 
to the court not only his relationship 
to his employer, but also the entire 
record of the case; and (2) the court 
itself inquires into all of the circum- 
stances, reserving the right to appoint 
guardians or referees should that be 
in the interest of justice. (See Opin- 
ion No. 102.) 


Mr. Branp, dissenting: 

Inquiry discloses that the relevant 
Illinois statute provides that an ac- 
tion for death survives and shall be 
brought by the decedent’s personal 
representative for the “exclusive 
benefit of the widow and next of 
kin.” The possibility of compromise 
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or settlement, with implementation 
by court rules as to procedure there- 
ol, is implicit in such a statute. We 
are informed that the Rules of Prac- 
tice of the Probate Court of Cook 
County, Illinois, provide (italics 
supplied): 

Rule 28. Compromise and Settlement 
of Cause of Action for Wrongful Death. 
Each petition for leave to compromise 
and settle a cause of action for the 
wrongful death of a person whose estate 
is in course of administration shall be 
verified by the affidavit of the executor 
or administrator. The attorney for the 
executor or administrator shall certify 
in writing attached to the petition that 
the proposed compromise and settlement 
is just and proper, and unless impracti- 
cable, the distributees shall approve in 
writing the proposed compromise and 
settlement. 

Rule 29. Attorney's Fees for Prose- 
cuting Cause of Action. . . . When the 
cause of action is the sole asset of a 
decedent's estate, the compensation paid 
shall include all legal services necessary 
to effect the settlement of the estate. 


Apparently, it is the general prac- 
tice in Illinois to make payment in 
such cases only to the administrator 
or executor after approval by the 
probate court. 

Under the circumstances, it seems 
to be clear that a lawyer so selected 
and paid by the insurer would be 
representing conflicting interests, 
contrary to Canon 6. 


OPINION NO. 236 
Filed November 22, 1941 


LAW LISTS—Publication of references, 
other than names of clients regularly 
represented and consenting thereto in 
writing, violates Canon 27. 


The opinion of the Committee 
was stated by Mr. Branp, Messrs, 
Houghton, Phillips, Drinker, Brown, 
Miller, and Jackson concurring. 

The following question has been 
asked: 

Is it proper to include “references” as 
part of the biographical and informative 


data concerning a lawyer in connection 
with his listing in an approved law list? 
Canon 27 provides: 
It is unprofessional to solicit profes- 
sional employment by circulars, adver- 
tisements, through touters, or by personal 
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communications or interviews not wat 


ranted by personal relations. * * * 


Publication in approved law lists in 


a manner consistent with the standards 
of conduct imposed by these canons of 
brief biographical and informative data 
is permissible. Such data must not be 
misleading and may include only a state 
name and the 


ment of the lawyer's 


names of his professional associates; 


addresses, telephone numbers, cable ad- 


dresses; branches of the profession 


practiced; date and place of birth and 
admission to the bar; schools attended, 


with dates of graduation, degrees and 
other educational distinctions; public or 
quasi-public offices; post of honor; legal 
legal 
memberships and offices in bar associa- 
tions and in legal 
and scientific societies and legal fraterni 
ties; the fact of listings in other approved 
information as the 


authorships; teaching positions; 


committees thereof, 


law lists; such other 
Rules and 
expressly permit; and, with their written 


Standards as to Law Lists 


consent, the names of clients regularly 


represented. 

The disapproval of advertising by 
lawyers in the first paragraph of the 
canon is comprehensive. The second 
paragraph, in a sense, creates an ex- 
ception (listings in approved law 
lists), but the information permitted 
to be published in connection there- 
with is particularly specified. 

Relerenc es are not, eo nomine, 


mentioned in the canon which was, 


recently, carefully revised after a 
thorough study of the ethical prob- 
lems pertaining to listings in law 


The 


relerences can not, in our 


lists. propriety of publishing 
opinion, 
be implied from the expressed 
authorizations contained in the sec- 
ond paragraph of the canon, and 
accordingly it must follow that such 
use of references is not permissible. 





BOARD OF GOVERNORS 


(Continued from page 440) 


marized because, of necessity, much 
of the Board’s time and attention was 
devoted to the consideration of finan- 
cial and administrative problems 
resulting from the impact of the war 
and the expanding 


activity in connection therewith. Al- 


program of 


though, under the resolution adopted 
by the House of Delegates in March, 
the entire resources of the Associa- 
tion are pledged to the furtherance 
of the effort, the Board 


war is en- 


deavoring to maintain a sound 


financial policy in the present emer- 


gency. Consideration of such matters 


will no doubt receive the careful 


attention of the House of Delegates 
at the annual and 


meeting report 


thereon will necessarily await the 
action it may take. 

The next meeting of the Board 
will be held at Detroit, Michigan 
immediately prior to the opening of 


the annual meeting. 





SIXTH REGIONAL MEETING—NEW YORK CITY 


(Continued from page 380) 


can only win if the American people 


—noncombatants as well as com- 
batants—exert to that end their maxi- 
mum strength. This is no time for 
business as usual. The first business 
of every American organization and 
every American citizen is the winning 


of the war. 


“The crew of an open boat at sea 
in a storm have little chance of sur- 
vival if they spend their time vainly 
gambling for one another’s posses- 
sions instead of manning the oars. 


“The American Bar Association 
will not spare itself in an endeavor 
to bring about a harmonious, united, 


devoted effort.” 


I'he speakers at the section meet- 
ings were: Bar Organization Activi- 
ties, Edwin M. Otterbourg, Chairman 
of the Association's Committee on 


Unauthorized Practice of Law, and 
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Vincent L. LoLordo, Chairman of 
the National Defense Committee of 
the National 
Aid Organizations; Junior Bar Con- 
ference, Lieutenant Henry A. Peck- 
ham, Senior Officer of the Investigat- 
Office of Naval Officer 
Third Naval District, 
and Jerome L. Kessler, Chairman of 
the New Jersey Committee on Con- 


Association of Legal 


ing Office, 
Procurement, 


servation of Law Practice; Interna- 
tional and Comparative Law, Pro- 
fessor William E. Masterson, Phanor 
J. Eder, and Mitchell B. Carroll; 
Commercial Law, Edward ]. Ross, 
Acting Chief Price Attorney, Office 


Thomas B. 
General 


of Price Administration, 


Paton, Assistant Counsel, 
American Bankers’ 
Joseph G. Myerson, Assistant General 
Attorney, 


Trust Corporation; 


Association, and 


Commercial Investment 
Municipal Law, 
Professor Edwin M. Borchard of Yale 
University, and Henry Epstein, Solic- 


itor General of the State of New 
York; Patent, Trademark and Copy- 
right Law, Robert W. Byerly of 


New York, and Theodore S. Kenyon 
of New York; and Insurance Law, 
James W. Ryan of New York and 
John Handy, General Counsel of the 
Massachusetts Mutual Life Insurance 
Co. of Springfield, Mass. 

Those who spoke at the Tax Clinic 
were: Norris Darrell of New York, 
Harry J]. Rudick of New York and 
John H. Choate, Jr., of New York. 
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Bar Association 


of Arkansas 


HE Bar Association of Arkansas 

was unfortunate in losing its Presi- 
dent, Henry Moore, Jr. of Texar- 
kana, its Vice President, Cecil Shane 
of Blytheville, and its Secretary- 
Treasurer, Roscoe R. Lynn of Little 
Rock, all in the space of about two 
months immediately prior to the 





E. H. WOOTTON, President 
Bar Association of Arkansas 


annual meeting. This meeting, the 
45th consecutive annual meeting of 
the Bar Association of Arkansas, 
opened Friday morning, May 1, at 
Hot Springs National Park, Arkansas. 

Following the very interesting 
paper entitled “Freedom of Speech” 
prepared by our late President, 
Henry Moore, Jr., a few brief com- 
mittee reports were heard. Memorial 
services for each of the deceased of- 
ficers were followed by an address by 
Fred Hallford, Special Agent in 
Arkansas of the Federal Bureau of 
Investigation on the subject of “Na- 
tional Defense and the F.B.I.” Ad- 
ditional committee reports were then 
received including an interesting one 
by the new special Committee on 
Unauthorized Practice of the Law. 
This Committee recommended the 
disapproval of a bill on the subject 
passed by the 1941 General Assembly 
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for the reason that it was ambiguous, 
its constitutionality doubtful, and 
that the best method of combatting 
the unauthorized practitioner was by 
action of the courts and not the 
legislature. Recommendation was 
made that all lawyers of the state be 
asked to sign petitions addressed to 
the Supreme Court of Arkansas re- 
questing the appointment of a state- 
wide committee with the duty of in- 
vestigating and prosecuting instances 
of unauthorized practice of the law 
under rules to be promulgated by 
the court. This report was en- 
thusiastically received, unanimously 
approved, and the incoming admin- 
istration directed to continue the 
present committee or appoint a new 
one with instructions to carry out the 
recommendations contained in the 
report. 


The following officers were unani- 
mously elected: President, E. H. 
Wootton of Hot Springs; Vice Presi- 
dent, Joe C. Barrett of Jonesboro; 
Secretary-Treasurer, Terrell Marshall 
of Little Rock. 


The annual banquet was held Fri- 
day night and included an inform- 
ative and inspiring address by the 
Hon. Walter P. Armstrong, Presi- 
dent of the American Bar Associa- 
tion, on the subject of “War Work 
and the American Bar Association.” 


Saturday morning Judge John J. 
Parker, Senior Judge of the United 
States Circuit Court of Appeals for 
the 4th Circuit, delivered an address 
entitled “Improving the Administra- 
The Committee on 
Jurisprudence and Law Reform made 


tion of Justice.” 


its report containing many of the 
suggestions and proposals of Judge 
After some dis- 
cussion all nine recommendations 
contained in this report were adopted 
except two, one of which recom- 
mended that trial judges be _per- 
mitted to comment to the jury on 
evidence and the other required all 
cases to be argued orally before the 
Supreme Court unless both the 
attorneys and the court waived such 
arguments. The most important rec- 


Parker’s address. 


ommendations approved were: that 
the court hand down written opinions 
only in cases of importance; that its 
opinions be shortened; that the pre- 
trial procedure in effect in the federal 
courts be adopted by the trial courts 
of Arkansas; that the law be changed 
to permit a court to do any act in 
any civil action pending before it 
regardless of the expiration of the 
term of court; and the recommenda- 
tion of the American Bar Committee 
on Jurisprudence and Law Reform 
that a single federal judge might take 
certain preliminary steps in cases 
otherwise required to be heard by 
a three-judge court. 

At a separate meeting Saturday 
morning the Junior Section of the 
Bar Association of Arkansas elected 
Dennis K. Williams of Texarkana as 
Chairman to succeed John L. Daggett 
of Marianna, J. H. Glenn of Little 
Rock as Vice Chairman to succeed 
Mr. Williams and Lyle Brown of 
Arkadelphia as Secretary to succeed 
Mr. Glenn. 


Florida State Bar 
Association 


LORIDA State Bar Association 

held its 35th annual convention 
at Hollywood, Florida, on April 23, 
24 and 25, and had as its headline 
speakers Congressman Hatton W. 
Sumners of Texas, Dean Roscoe 
Pound of Harvard University, and 
William L. Ransom, former presi- 
dent of the American Bar Asso- 
ciation. 

The first day was given over to the 
Conference of Delegates of the local 
bar associations which is the working 
body of the association. Reports from 
the various committees were heard 
and future legislative objectives were 
determined to be, integration of the 
state bar and adoption of the rules 
of civil procedure similar_to the Fed- 
eral Rules, in the order mentioned. 
A resolution was adopted suggesting 
that for the duration of the war a 
voluntary waiver of jury trials be 
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encouraged in order to save time and 


money. 

A most successful convention came 
to a close with the annual banquet 
addressed by the former Congress- 
man Mark Wilcox of Miami. 





J. THOMAS GURNEY, President 


Florida State Bar Association 


Ofhcers elected follows: 
J. Thomas Gurney, Orlando, Presi- 
dent; Judge L. L. Fabinski, Wm. B. 
Bond, ]. Judge 
Stanley Milledge and John Dickin- 
son, members of the Board of Gov- 
ernors. Immediate 
Robert R. Milam 


member of the House of Delegates 


were as 


Thomas Gurney, 


past president 


was elected as a 


of the American Bar Association. 
Mr. Gurney has been active in bar 
association work, local, state and 
American, but distinguished himself 
the 


American Citizenship of the Florida 


as chairman of Committee of 
State Bar Association by organizing 
and supervising a course in Ameri- 
can citizenship in most of the high 
schools and junior high schools of the 
state. He is presently a member of 
the Life Insurance Committee of the 
the American 


Insurance Section of 


Bar Association and a member of 
the Association of Life Insurance 
Counsel. 

Ep R. BENTLEY, 


Executive Secretary 
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South Carolina 


Bar Association 


HE South Carolina Bar Associa- 
held its annual convention 


March 26 and 27. 


tion 
in Columbia, on 
The highlight of the convention 
was a Stirring address in the Hall of 


the State House of Representatives 


on the evening of March 27 by the 
Hatton W. 
the 


Sumners olf 
National 


Honorable 
Texas, Chairman of 
House of Representative Committee 
on Judiciary. The speaker urged 
prompt and serious consideration of 
the various tasks facing us in this 
united war effort laying stress on 
the individual’s responsibility in a 
democracy in a time of crisis. He 
called attention to the attitude of 
the average French citizen behind the 
Maginot Line and warned that a like 
attitude by the average American 
citizen relying on the expanse of 
oceans surrounding us would lead to 
a similar result. He urged lawyers 
and others in positions of local re- 
sponsibility to discharge faithfully 
their obligations to themselves and 
to America at large. 

On March 26, a dinner meeting 
was given by the Alumni Association 
of the University of South Carolina 
Law School, D. W. Robinson, Jr. 
presiding. Dean J. Nelson Frierson 
of the law school reported on the 
enrollment in 


marked decrease in 


the law school, attributable to the 
number of students and prospective 
students who have gone into the 


Army, Navy and Marines. 
Honorable E. L. Fishburne, Asso- 
ciate Justice of the South Carolina 
Supreme Court, gave an interesting 
and timely talk on the place of the 
Bill of Rights and Constitution in 
our lives during the time of war. 
On Friday 
Sidney S. Tison, of Bennettsville, was 


morning Honorable 


unanimously elected President of the 
association for the year 1942-43. Mr. 
Tison, who is a widely known trial 
attorney and Solicitor of the Fourth 
Judicial Circuit, assumed the duties 
of office at the close of the conven- 
Beattie, of Columbia, 


tion. Archie 
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was elected as Executive Secretary 
and Treasurer to succeed Yancy A. 
McLeod, resigned. 

Honorable J. Russell McElroy, of 


Birmingham, Alabama, Judge of the 





SIDNEY S. TISON, President 


South Carolina Bar Association 


Tenth Judicial Circuit of Alabama, 
delivered a most interesting and in- 
formative discussion on the proposed 
Code of 


Law Institute—as affecting presump- 


Evidence of the American 


tions. While the subject could not 
be covered in its entirety, Judge 
Mc Elroy’s address, which opened the 
clisc ussion, called attention to some 
of the more fundamental proposed 
changes in a clear and interesting 
manner. In the talk and in the dis- 
cussion which followed, Judge Mc- 
Elroy exhibited a mastery of South 
Carolina Evidence Rules equal to 
that of the most proficient South 

His 
the 


Carolina practitioner. short, 
talk at 


showed a lighter side that dissipated 


humorous banquet 


all presumptions of judicial austerity. 
At the annual banquet, Honorable 


J. Waties Waring, Judge of the 
United States Court of the Eastern 
District of South Carolina, and 


Honorable George Bell Timmerman, 
Judge of the United States Court for 
the Eastern and Western Districts 
of South Carolina, were presented 


to the association. 
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ANNUAL MEETING, DETROIT, MICHIGAN 
August 24-27, 1942 


[he Sixty-Fifth Annual Meeting of the American Bar Association will be held 
at Detroit, Michigan, August 24 to 27, 1942. Further information about the meet- 
ing will be given in the JOURNAL from time to time. 


Hotel Accommodations 


Official Headquarters—Statler Hotel. 


Hotel accommodations, all with private bath, are available as follows: 
I wo-room 
Single Double Twin suites 
for (Dbl. bed) beds for (Parlor and 
1 person 2 persons 2 persons 1 bedroom) 

Book-Cadillac (Michigan & Washington) ..$3.30-$5.50 $5.50-$7.70 $6.60-$9.90 $12.00-$16.00 
Detroit-Leland (Casey & Bagley) ... 3.30— 5.00 5.00- 5.50 6.00— 7.00 12.00 
Fort Shelby (525 Lafayette) .. 2.75— 5.00 1.00— 7.00 4.90- 7.00 11.00— 16.00 
Statler (Washington & Park) . 


Advance reservations have now exhausted all space at Headquarters Hotel.) 


Explanation of Type of Rooms on Page 341, May Issue 











"The reserve potential strength of a profession like ours can be summoned to ef- 
fective exercise only through an association, national in its scope, and wielding 
the consolidated strength of a united and thoroughly patriotic bar.” 

Hampton L. Carson, 


President of American Bar Association, 1919-20 


The influence of the organized bar could be greatly extended if each member of the Amer- 
ican Bar Association would pledge himself to secure the application of one new member dur- 
ing 1942. 

The application form printed below may be used for this purpose. It should be accom- 
panied by a remittance of $8.00 ($4.00 if the applicant has not yet passed the fifth anniversary of 
his original admission to the bar) to cover dues for the fiscal year beginning July Ist. 





Application for Membership 
AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street, Chicago, Illinois 


Date and place of birth___ ‘ eS ee 


Original admission to practice (State) ___ (Year) — 
If not at present in State of original admission, indicate where, how long, and with whom you were associated while in said 








State_ 








Other States in which admitted to practice (if any) —______ cinecnanibpampematainmatianematy 





Waar Femara Wee Ws CN CI neice rcsiineniatrcitentireititig menciiniinaiiliiitamiaaiaigisnipiaibiaamtacecaiiaaa 


NAME — 
eR ee ee Se ee oe eT 


Oe _ a 
(Indicate address to be used for mail and directory purposes) 




















Endorsed by- Se a ee 
Check to the order of American Bar Association for $_______________is attached. 
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WHERE EXACT WORDS 
ARE IMPORTANT 


Many times you have said to yourself, 
“I wish I had his exact words.” It is 
the work of a shorthand reporter to 
record exact words. Of course you can- 
not have a reporter at hand at all times, 
but a reasonable amount of foresight 
will provide one for important confer- 
ences and meetings. Nearly all reporters 
do work of this nature outside of court. 
The more informal and conversational 
a meeting, the more difficult it is to 
report—a fact not generally appreciated. 
Especial care is needed in selecting a 
reporter for such work. Select a mem- 
ber of the N. S. R. A. whenever possible. 


Louis Goldstein, 
Secretary, 
NATIONAL 
SHORTHAND 
REPORTERS 
ASSOCIATION, 
150 Nassau St., 
New York City. 











May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 
advertisers? 
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Are Attorneys 


People ? 


WE BELIEVE THEY ARE! 


And because we've treated them 
as such, the popularity of this 
hotel has grown steadily among 
members of the legal profession. 


Make it your headquarters on 
your next visit to New York. 
Conveniently located on the smart 
East Side, the Belmont Plaza of- 
fers you luxury at bargain prices. 


It’s just a few blocks from the 
midtown business district, Radio 
City, the theaters — everything 
you'll want to see and do in town. 
Each of our 800 rooms has both 
tub and shower, radio and full 


length mirror. Two popular- 
priced, air-conditioned restaurants 
including 


GLASS HAT 


NEW YORK’S GAYEST 
HOTEL RESTAURANT 


HOTEL 


BELMONT PLAZA 
Lexington Avenue at 49th Street 
New York 
John H. Stember 
President and General Manager 
800 Rooms from $3.00 


pefefetefedetefeteielelelelefelelelelelelefelelelaj 


S 
3 
g 
: 
) 
3 
: 
; 
3 
: 
& 
) 
: 
: 
g 
: 
g 
g 
g 
g 


450 


Pefefefelelulatefetelececelerelsivieleletedeleleleluisieleleleceleleluluieieleleteleleiulelulelelelelelelelelsielelelele] 





CLASSIFIED 








RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 








BOOKS 





STATE REPORTS TO REPORTER SYSTEM: 

Alabama $175; Colorado $12.50; Illinois $90; 
Indiana $109; Kansas $22.50; Louisiana $200; 
Massachusetts $50; Michigan $30; Minnesota 
$22.50; Mississippi $150; Missouri Sup. $67, ~ 
peals $75; New Jersey $75; New York Appea 
$25, Chancery $15, Common Law $20; Ohio 
$46.50; Oregon $21; Vermont $100; Virginia 
5; Wisconsin $35; Pacific States (40 volumes) 


$100 Reporters: Atlantic 1-158 $79, 1-200 $165; 
Federal 1-300 $135 to $225; Northeastern 1-179 
$115; Northwes stern 1-240 $120, 1-280 $195; 1-300 
$250; Pacific 1-300 $175; Southeastern 1-161 
$110; Southern 1-200 $200; Southwestern 1-300 
$175 to $250. Selected Annotated Reports: ALR 
1-100 $195; LRA complete 157 volumes $100; 
Trinity complete 328 volumes $145. You don’t 


have to be a $25,000 a year lawyer to own a fine 
law library if you buy your books from the nation’s 
clearing house for secondhand law books. Every 





book good for a professional lifetime of use, no 
sale final until the buyer has seen the books. 
Crartor’s Boox Store, Baton Rouge, Louisiana. 
FOR SALE—COMPLETE SET OF DECEN- 
nial Digest, excellent condition, $300.00. Bar 

Erte County, County Hall, 


Assoc IAT - OF 
suffalo, s 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,’ 736 Pages, 340 
Illustrations. $10.00 Delivered. Atpert S. Ossorn, 
233 Broadway, New York City. 





LAW BOOKS; NEW & USED. BOOKS ON 

Civil & Revolutionary War, Indians, Lincoln, 
Washington & other AMERICANA; Christian 
Science, Genealogy, American & English fiction, 
some First Editions. Lists mailed cn Request. 
Int1no1s Book ExcHANGE, 337 West Madison 
Chicago. 





WANTED TO PURCHASE FOR CASH. SES- 

sion laws, bar association reports, attorney gen- 
eral reports, legal periodicals all states. CENTRAL 
Boox Company, 261 Broadway, New York, N. Y. 





LAW BOOKS — NEW — USED — BOUGHT 
Sold —National Reporter System, Corpus Juris 
Secundum, Federal Reporter, U. S. Reports, Amer. 
Juris, Amer. Law Reports, Texts, etc., any set. 
Jos. MitcHett—5738 Thomas Ave.—Philadelphia. 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boyz, Col- 
cord Bldg. Oklahoma City, Okla. 


HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa. 





LAW BOOKS BOUGHT AND SOLD: 
Complete libraries and single sets. Clark Board- 
man Co., Ltd., 11 Park Place, New York City. 








POSITION WANTED 


HARVARD GRADUATE, DRAFT EXEMPT, 

10 years experience as counsel for metroj volitan 
corporate trustee; experience also covers corpora- 
tion, probate and real estate law Box RDL, 
AM‘RICAN Bar AssociaTION JouRNAL, 1140 North 














Dearborn Street, Chicago, Lllinois. 
MISCELLANEOUS 
DAHLIAS. TWELVE GIANT BLOOMERS, 


no two alike, $1.50; Twelve mixed in handling, 


all varieties, $1.00; twelve mixed poms and minia- 
tures, $1.00. Postpaid. Hitkrest Garpvens, 120 
Carroll Avenue, Takoma Park, D ; 





REGISTERED NEWFOUNDLANDS, 

and Lancers; Cockers; Spitz; Springers; 
appreciated. Dorotny Birkey, St. Johns, 
igan. 


BLACKS 
stamp 
Mich- 





SEND FOR SAMPLE SHEET — LAWYERS 
Lepcer, 823 Munsey Bldg., Baltimore, Md. 





LAW OFFICE ORGANIZATION BY REGI- 

nald Heber Smith. A complete book on neces- 
sary essentials for all attorneys. Reprint of four 
articles from May, June, July, August, 1940 
issues. Price 25c. —— 1140 


North Dearborn St., Chicago. Dept. 





YOUR HOME DELIGHTFULLY PICTURED 
on stationery. First 100, $3.00. vagy 3 _samples, 
10c. Brown, 1439 Rugby, Schenectady, ‘ 





DELAWARE CHARTERS: 48-HOUR SERV- 
ice; fees moderate; submitted forms. Cuas. G. 
Guyver, Inc., 901 Market Street, Wilmington, Del. 








APPRAISALS (INDUSTRIAL) 





STANDARD APPRAISAL COMPANY, NEW 
York, Chicago, Boston, Philadelphia, Atlanta, 
Detroit, Pittsburgh. 








HANDWRITING EXPERTS 





LOWEST PRICES — USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationa, Law 
Lrprany Appraisat Assn., 538 S. Dearborn St. 
Chicago, Ill, 





UNITED STATES GOVERNMENT PUBLI- 


cations at regular Government prices. No de- 
posit—Immediate Service—Write Nationa, Law 
1110—13th St. N. W., Washing- 


Book Company, 
ton, D. C. 





IS IT A FORGERY? CARVALHO-HARTKORN 
Examinations of questioned documents, hand- 
writing, typewriting, etc. 342 Madison Avenue, 

New York. MUrray Hill 2.9556. 








ROBES 





JURICIAL ROBES—CUSTOM TAILORED— 
he best of their kind—-Satisfaction guaranteed 

Se %. No. 41 sent on request. McCartuy & 

Simon, Inc., 7-9 West 36 St., New York, N. Y. 
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The American Bar Association Journal takes pleasure in offering 


to its readers a folio of photographs of 


THE CHIEF JUSTICES 


OF THE 


SUPREME COURT OF THE 
UNITED STATES 


This collection—twelve in all—is made up of photographic reproductions, on 


art-portrait paper, of the following: 





Gilbert Stuart painting of John Jay; Trumbull painting of John Rut- 
ledge; painting by Earle of Oliver Ellsworth; painting by Peale of John 
Marshall; engraving of Roger B. Taney; photographs by the famous 
Brady, who recorded the Civil War in pictures, of Salmon P. Chase and 
Morrison R. Waite; and favorite studio photographs of Charles Evans 
Hughes, Melville W. Fuller, Edward Douglass White, William Howard 


Taft and Harlan F. Stone. 











Numerous requests for reproductions of the Chief Justices used on Journal 
covers from March 1941, to and including January 1942, have prompted the 


Journal to make a full set available at this low price. 


Each reproduction, 8” x 10” in size, is designed for framing and would greatly 
enhance the attractiveness of your law office, or library. A full set would be 
extremely effective, framed singly, or in groups. If you find that you cannot 


use a full set, individual prints are available. 


If you are not completely satisfied, your money will be refunded. 


_.. Set of Twelve..............$7.50 
PRICE: 


Individual Prints ........... 1.00 


AMERICAN BAR ASSOCIATION JOURNAL 
1140 North Dearborn Street 
CHICAGO, ILLINOIS 
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LAWYERS — 45 to 64 AND BEYOND 
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We shail sorely miss the services ot these young men and 


c ' rf «ie 
now, more than ever betore, must Gepend upon the untailing 


neip and counse! To be Tound in Our law iiorary. 


THERE C. J. S. STANDS READY TO SERVE 





THE AMERICAN LAW BOOK COMPANY 


BROOKLYN, NEW YORK 


Publishers of Corpus Juris Secundum 


v{brary of Congress 
‘CCessions Divisi 
lee: ion, 
“@Shinton, D. C. 























